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PREFACE. 

LJ A V I N G had the good Fortune, in my 
earlier Years, to attend the Jufticiary- 
court at Edinfjurgby and likewife the Circuit- 
courts, I did, in the Year 1732, venture to 
coliedl and publifh the Form of Procedure, in 
Criminal Trials^ before thefe Courts j which 
met with -due Encouragement. 

Since that Time, many Alterations in the 
Forms, both in the Court of Jufticiary and 
Circuit-courts, have been introduced, not on- 
ly by particular Statutes, but alfo by Afts of 
Adjournal made in confequcnce of thefe Laws. 

On thefe Accounts, and, as it muft be al- 
lowed, That a Work of this Nature is highly 
beneficial, whereby Perfons that happen to be 
concerned in Criminal Profecutions, may 
know how to prepare themfelves for fuch 
Trials, I have been prevailed upon by many 
Gentlemen of Charader, to undertake the 
reforming of the former Edition, and par- 
ticularly to take notice of the feveral Alterati- 
ons that have fince happened. 

This fecond Edition is divided into tivo 
Books, (keeping the Plan of the former Edi- 
tion as near as poffible) : — The firft of thefe 

a 2 coiiccrn 



iv PREFACE, 

concern the Proccdart in Trials beforfe the Ju-: 
fticiary-'court zt Edinburgh^ in capital and 
other Grimes ;< — ^and the fecond, jcamem.xht 
Procedure of the Judges in xhdv Jt^ice Airs 
or Circutt-tmrts. • , : 

To die firft Book is added a Saftion cm-' 
cerning High Treafm ; in which I have ihown 
what was High Trcafon with us, and what 
is High Treafon by the Law of England^ 
tirhich is now made our Law in that Rcfpeft ; 
to which is fubjoined the Form of ProcediU?e 
in a/ Trial for Treafon, upon a Coramiffion 
of Oyer and T^ermther^ as approven of by the 
Judges in England. ^This laft, it is hum- 
bly thought, comes properly to have a Place 
in this Work, and muft appear ufeful, when 
it is confidered, that three of the Lords of 3^«- 
Jticiary are always to be named CommifJioners 
in ev<^ Commiffion of Oyer and ^^rtmnerj 
and Trials before fuch Commiffioncrs may be 
certified into the Court of Jufticiary, who are 
impowered to proceed in the fame Manner, as 
the Court of King's Bench in England does in 
the like Cafes : So that, fiich Trials may, in 
a great Meafbre, be faid to be Trials before 
the JuJiice'Court . 

The fecond Book is divided into two Se- 
^ions 5 Showing i ft. The Conftitution of th6 
Circuit^cotcrtSy and their Manner of Procedare 

t>efpr?t 



PREFACE. V 

before the late Statutes of the 20th and 21ft of 

:fais prefent Majefly : And, adly, the Altera- 
tions introduced by thefe Statutes, with the 
Appeals from inferior Courts to the Circuit- 
courts, and Procedure therein, together with 
Tables of the Fees to the Officers in thefe 
Courts. 

■' ' And, as the Court of Jufticiary's Forms, 
in Criminal Profecutions, is appointed to bp 
i^llowed by the Sheriffs, Stewarts and other 
Criminal Judges, where the Trial is to pro- 
ceed by Jury; I have therefore added, by way 
of Appendix to this Work, (at the particular 
Defire ef his Majefty's Sheriff-deputes, to 
many of whom I have been fmgularly obli- 
ged), the Form of Procedure before the She~ 

-rif and Stewart Courts, in Civil and Criminal 
Caufes, propofed to be obferved in thefe 

: Courts, beginning with the Criminal firft, as 
moft coincident with the prefent Work, to 

" which is fubjoined Tables of the Fees to the fe- 
veral Officers in thefe Courts, both in Civil 
and Criminal Caufes as regulated by Adl of 

' Sederunt of the Court of Seflion, and by Afl: 

■ pf Adjournal of the Court of Jufticiary. 
For the Eafe of the Reader, I have noted 
the Heads of every Paragraph, as alfo the Au- 
thorities referred to, upon the Margin: So 
that he may have them in his Eye at once. 
CON- 
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PREFACE. 

rj A V I N G had the good Fortune, in my 
earlier Years, to attend the Jufticiary- 
court at Edini)urgby and likewife the Circuit- 
courts, I did, in the Year 1732, venture to 
coUedl and publifh the Form of Procedure, in 
Criminal Trials^ before thefe Courts j which 
met with due Encouragement. 

Sin<:e that Time, many Alterations in the 
Forms, both in the Court oi Jufliciary and 
Circuit-courts, have been introduced, not on- 
ly by particular Statutes, but alfo by Afts of 
Adjournal made in confequcnce of thefe Laws. 

On thefe Accounts, and, as it muft be al- 
lowed, That a Work of this Nature is highly 
beneficial, whereby Perfons that happen to be 
concerned in Criminal Profecutions, may 
know how to prepare themfelves for fuch 
Trials, I have been prevailed upon by many 
Gentlemen of Charader, to undertake the 
reforming of the former Edition, and par- 
ticularly to take notice of the feveral Alterati- 
ons that have fince happened. 

This fecond Edition is divided into tivo 
Books y (keeping the Plan of the former Edi- 
tion as near as poffible) : — The firft of thefe 
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* ejirlier Years, to attend the Jufticiary- 
court at EdtTtpurgby and likewife the Circuit- 
courts, I did, in the Year 1732, venture to 
colledl and publifh the Form of Procedure, in 
Criminal Trials^ before tbefe Courts j which 
met with -due Encouragement. 

Since that Time, many Alterations in the 
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Trials, I have been prevailed upon by many 
Gentlemen of Charader, to undertake the 
reforming of the former Edition, and par- 
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ons that have fince happened. 
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concern the Procedure in Trials beforfe the Ju-r 
fticiary-'court at Edinburghj in capital and 
other Crimes ; — ^and the fecond, cmcem the 
Procedure of the Judges in their ytf/lice jiirs 
or Circuit-cmrts. 

To die firft Book is added a Sedion con- 
cerning High Treafon ; in which I have (hown 
what was High Trcafon with us, and what 
is High Treafon by the Law of England^ 
<rhich is now made our Law in that Refpedt ; 
to which is fubjoined the Form of Procedure 
in a Trial for Treafon, upon a Commiffion 
of Oyer and Terminer ^ as approven of by the 
Judges in England. ^This laft, it is hum- 
bly thought, comes properly to have a Place 
in this Work, and muft appear ufeful, when 
it is confidered, that three of the Lords of Ju- 

fiiciary arc always to be named Commiilioners 
in every Commiffion of Oyer and Terminer j 
and Trials before fuch Commiflioners may be 

• certified into the Court of Jufticiary, who are 
impowered to proceed in the fame Manner, as 
the Court of King's Bench in England does in 
the like Cafes : So that, fiich Trials may, in 
a great Meafure, be faid to be Trials before 

-the Jujiice-court. 

The fecond Book is divided into two Se- 

= i^ons; Showing ift. The Conftitution of the 

CircuiUcourts^ and their Manner of Procedure 
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before the late Statutes of the 20th and 2 1 ft of 
his prefent Majefty : And^ adly, the Altera- 
tions introduced by thefe Statutes, with the 
K> Appeals from inferior Courts to the Circuit- 
'*' courts, and Procedure therein, together with 
Tables of the Fees to the Officers in thefe 
Courts. 

And, as the Court of Jufticiary's Forms, 
in Criminal Profecutions, is appointed to fap 
Allowed by the Sheriffs, Stewarts and other 
Criminal Judges, where the Trial is to pro- 
ceed by Jury ; I have therefore added, by way 
of Appendix to this Work, (at the particular 
Defue of his Ma)eily's Sheriff-deputes, to 
many of whorn I have been iingularly obli- 
ged), the Form of Procedure before the Sibe^ 
^rtff' and Stewart Courts^ in Chil and Criminal 
Caufes, propofed to be obferved in thefo 
Courts, beginning with the Criminal firfl, as 
mod coincident with the prefent Work, to 
which is fubjoined Tables of the Fees to the fe- 
veral Officers In thefe Courts, both in Civil 
and Crirninal Caufes as regulated by Aft of 
' Sederunt of the Court of Seflion, and by Aft: 
"'0f Adjournal of the Court of Jufticiary. 
For the Eafe of the Reader, I have noted 
the Heads of every Paragraph, as alfo the Au- 
thorities referred to, upon the Margin: So 
that h« -may have them in his Eye at once. 
CON- 
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SECT. I. 

mcerntng the Conftituthn cf the Sovereign 
Criminal Court. 

THE Juftice-Court of old, was the 
Supreme Court of the Nation in 
Caufes Criminal, and had then a 
great Fart of that Jurifdiflion which the 
Court of Seflion have now '. 

Formerly, the whole Supreme Criminal 
Jurifdiction, as well as Civil, was lodged 
in the High Jufticiar or Juftice-General, 
appointed by the King j which is of very 
old Handing *•. The Fees of him and his 
Clerks having been limited to them in 
thofe Times as the eftablifhed Officers ; 
and indeed in that old Statute referred to. 



The TufiJ<U- 
flion of the 
Judke -Court 
of old. 
• Reg. Maj. 

I. .,c.;. l.a. 
p. 74. Qoon. 
Attach, c. ;!. 
„.].3. c.z8. 
The antlent 
Jurifdiflion of 
the High }a- 

1" Leg. Mile 

II. c. 3. 
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2 "The FORM g/' Process 

the Jufticiar is taken 'notice of next to the 
Chancellor. — ^The Jnfticiar kept his Courts 
at Edinburgh ; and, in Cafes of Difficulty, 
Affeflbrs were appointed to him by the 
King, and he was to hold two Juftice-Air& 
yearly in each Shire : — And fometimes thiere 
were two Jufticfars, one on thid South-fide, 
c.^a ' " and another on the No;:th-fide of Forth "". 
Thejurifdiai- But thereafter Matters were reduced to 
on of the Ju- ^Y\Q old Standard 5 and even while the an- 
ftice - General ticut Court of the Lords of Scflioh (which 
during the old was a Committee of Parliament) fubfifted. 
Lords of Sef^ the Juftice or Jufticiar was a fuperior Judge- 
fion. Ordinary for all Civil Caufes, as he is ex- 

d Pari. 1487. prefsly termed in the Statute ^. By which 
^ *°5- it appears, that very few Caufes were then 

competent before the Lords of the King's 
Council, as the ahtient Lords of Seffion 
. were then termed; which appears from 
cSpottif.Re- the Records of their Proceedings ^ — But, 
cords, p. 361. after the Inftitution of the College of Ju- 
ftice, the Jufticiar, or Juftice-Gencral, 
ceafed to have Jurifdiftion in Civil Caufes ; 
which was vefted in the Court of Seflion, 
f Pari. 1537. then eftabliflied ^ But the Juft ice-General 
c- 36. remained ftill Judge-Ordinary for Crimi- 

nal Matters : And the Juftice- Airs were 
-"« Pjtri. 1587. thus ordered ^ vtz. That the Juftice- 
^\-'... General fhould appoint Eight;^Deputes, or 

' /- ' that the King grant Commifllon to fo many 
• I • as Juftice-Deputes ; two of whom fliould 
be for every Quarter of the Realm : — And 
there is likewife mention made of a De- 
puty from the Treafurer, and another from 

the 



before the Justiciary Cob-RX. 3 

■die Juftice-Clerk, who were to be affiltant 
In thole Circuit-courts or Airs. 

The Juftice-court had then for its Mem- J'^'^Jj^^'.^n;^ 
bers, the jiilHce-GeneraU the JuftJce- counVold, "' 
Cierk, the Juftice-Deputes, the Clerk- 
Depute, the JDempiler, the Officers, and 
Macers. 

The Juftice-General was conftitute by a The Office of 
Gift under the Great Seal, either ad vitam, >«'"-Gcn<- 
ax by a temporary Conimiflion, and is cal- 
led the Chi4' JtijUce in all the Regifters\ \ ,, 
and the Principal Jufticiar ' . His Com- 'lAnnoi^ojl 
miffion is recorded in the Books of Adjour- 
nal. — This great Officer. of Juflice fat only 
in the Juftice-court when he tliought fit 
to come, and might go or not ^o the Cir- 
cuit as he pleafed. 

The Jullice-Clcrk has been, ever fince Mi« cUrk. 
the Regulations 1672, not oply one of the 
Judges, but likewiie next in Dignity to the 
Juftice-General as above. Jsut it is cetr ■ 
tain, that formerlvi as he is termeil Cierh, 
fo truly he was Clerk to the Juftlciar, and 
is exprefbly fo dcfigned in an old Statute ''. ' Pari. 1493. 
And long before that Time, he is named '■ *5' 
yuJIice-Clerk, and as having tlie Charge of 
the Rolls, containing the Names of Perfons 
indifted at the Juftice-Airs ' : And the 'Pari. 1449. 
Clerk of Jufticiary ftill has his Commiffi- ^- ^^■ 
on from him, and fo is his Deputy. His ' ''■'■■■4i- 
Bufinefs appears, from thofe and other 
Afls, to have been, to take up Dittays, 
/. ('. to make Inquifition of Perfons fu-r 
fpeilled of Crimes, and thereon to fornj 
lnd\G."me.vJJi 
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Inididments againft thefe that were to be 
tried at the Juftice-Airs or Circuit-courts. 
This came to be committed afterwards tp 
the Clerk of Judiciary, properly fo term- 
ed, when the juftice-Clerk was advanced 
to be an Officer of the Crown ; which 
muft have been before the Regulations of 
the Juflice-court in 1587 5 for he is men- 
tioned as fuch in a preceeding Ad: of the 

« Pari. 1537. fame Parliament"*. -The Juftice-Clerk 

His Commif- ^^^ ^^^ Commiffion from his Majefty, by 
fion. a Gift under the Great Seal, fometimes du- 

ft B.of Adjour. ^^^g ^ife, and fometimes otherwife " ; with 
4th Jane 1 693. Power to him to appoint Deputes, for 
^8thjqlyi67i. ^^om he (hall be anfwerable, and is cal- 
led in his Gift, recorded in die Books of 
Adjournal, Clericus nojiri jufiiciartu and 
before the Union, was one of the Officers 
of State. 
The jaffice- The Juftice-Deputes were not limited to 
Deputes. ^j^y definite Number; but ufually they 

were two, and had each of them a Penfion 
from his Majefty, when they were corifti- 
tute by a Gift froni himi which paffed the 
Privy Seal only ; and thefe were called Hh 
Majejifs "Jufiice-Deputes \ and were not 
Deputes to the Juftice-General, for elfe 
they could not fit in Judgment v/ith him 

05 they did, and in effisdl they had an equal 
Power and Voice with him ; and when 
his Majefty directed any Letter to them, hq 
diredted it thus, 7J? Our Trujiy and Well'* 
helovedy Our Juftice-General and Juftice-^ 

Deputes. '-^'-^IS^yxi of old there were Eight 




before the Justiciary Court. 5 

Juftice -Deputes : They had the Privilege - 
of being prefent at the Privy Council j 
which was thought very fit, becaufe many 
Criminal Caufes came in before them ; 
and they were called jlltofvati Juftici- 

This Method continued till the Regula- 
tions 1672 were introduced, and the Of- jufiice - 
fice of Juftice-Deputes was thereby fup- pmes fuppre&' 
preiTed ; and, in place of the Jurifdiftion ''^ ' 
competent to the Juil^ice-General, a new 
Court was erefted, whereof he was to be 
a Member ; and all the Prerogative he had 
over his Collegues, was to piefide in the 
Court when prefent ; and the Juftice-Clerk 
is made next to him in Dignity. 

By thefe Regulations, the Court of Ju- S,d?oCri: 
fliciary is exprefsly reftridted to Criminal minai C'anics, 
Caufes : And indeed, in the former Regu- 
lations 15S7, there is no mention of Civil 
Caufes,as belonging to the Cognizance of 
the Juftice-General or Juftice-Deputes, 
the fame having been formerly veiled in 
the Court of Seffion. 

By the forefaid Regulations 1672, in 
place of the Juftice-Deputes, five of the 
Lords of Seffion are added to the Juftice- 
General and Juftice-Clerk p. So that the i" Ch.ILP.a. 
Juftice-court has now for its Members, the ^' '^' 
Juftice-General, the Juftice-Clerk, the ^(,0 prefent 
faid five Lords of Seffion, the Clerk-De- Members of 
pute, his Subftitute, three Macers, and ^^^ J"'*''"- 
■ jlie Uempiter, 

The 
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The Judges The five Lords have each of them a 
by the "Sg! Letter from the Sovereign as their Com-. 

million for being Judges, which is record-^ 

ed in the Books of Adjournal ; * and gene-* 

rally they continue during Life, are called 

CommiJJioners of yujliciaryj and are inverted 

^ w^ith an equal Power and Jurifdiftion in all 

Criminal Caufes. 

The jufiice- The Juftice-Clerk-Depute has aComr 

Clerk-Depute. ^^^^^^ j.^^^ ^^^ Juftice-Clerk during Life, 

and is allowed a Subftitute ; and, \}y his 

Commiffion, which is re(;prded in the 

Books of Adjournal, he has Power to be 

Clerk in all Courts, " holden by his Maje-r 

fty's Juftice-General, Juftice-Clerk, and 

Commiilioners of Jufticiary, or any ha-: 

ving particular Commiffion from him, 

either at Edinbufgh^ or elfe where." 

Writers to the It feems, of old the Writers to the Sig-^ 

Signet in ufe j^et did ufe to write Criminal I^ett^rs, with-r 

write Crimina^ ^^^ receiving Caution. But now that is 

Letters. difchargcd "^ : And though Writers to 

s Ja. V. Pari, [he Signet rnay fubfcribe the Letters, in 

^' ^^* Abfence of the Clerk, or his Depute ; yet 

the Juftice-Clerk-Depute can only write 

the Deliverance on the Bill, and receive 

Caution. 

Tike Clerk's The Clerk'§ chief Bufinefs is, to receive 

Office. froqx the Raifer of Criminal Letters, or 

Letters of Recrimination, Caution to report 

, Ja. vi. Pari, them duly ejfecute and indorfed ' ; and 

^. A6t 78. from thofe againft whpm they are raifed. 

Caution to appear to underly the Law ;-t- 
ffppi the PuriuQr of a Caufe advocated tq 

the 
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the Juftices, new Caution to infill ; and from 
the Raifer of the Advocation, new Surety to 
appear before their Lordlliips. Such Bonds 
of Caution are entered in a Book kept for 
that purpofe, and the Clerk is anfwerable 

for the Sufficiency of the Sureties. All 

Crirriinal Letters, Diligences, Exculpations, 
Intimations, Liberations, Lawborrows, 
Denunciations, Homings, Captions, ?Sc. 
that pafs under the Seal of the Court, are 
fubfcribed by him. — He marks the Sede- 
runt of the Judges, writes the Depofitiona 
of Witneffes, and Deliverances on Bills j 
records the Information of Parties ; writes 
the Interlocutors and definitive Sentences ; 
records the Verdids, and minutes any ad- 
ditional Debate that may happen in open 
Court after the Informations before advi- 
fing the Relevancyi 

The Juftice-Court has three Macers, The Macers. 
tho' they are not reftrified to that Num- 
ber : They have their CommilTions frofti 
the Juftice-General ad vitam ant culpam ; 
which are recorded in the Books of Adjour- 
nal, and each of them has a Mace and 
Gown. — The Mace ufed by them in the Mace. 
Court, is an iron Rod, enfign'd with an 
Imperial Crown, which is the Symbol of 
Power; and befides, it is imboffed below 
the Crown with the four Badges of the 
Nation, to wit, 77'?/?/?, Rofe, Flo-wer de Luce, 
and Ha7-p. — The Macer's chief Buiinefs -j.j . q^^^ 
is, to execute all Indiiftments, Criminal 
Letters, (Sc citing Affizers and Witnef- 
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fes, againft and for Pannels, executingj 
Warrants for Imprifonments, waiting on 
the Judges all the Diets of Court, bringing 
out and returning Pannels frorii and to 
Prifon, incloling Juries, and attending up- 
on them while they are drawing up their 
Verdidl^ and repeats after the Clerk all 
Sentences that are not capital. 
The Demp- The Den)pfter of Court, is one who 
^^^* pronounces the Pannel-s Doom or Sen- 

tence, given by the Lbrds, read hy the 
Clerk, and repeated by him in ipJiJItmis 
veriis : He is one whorii the Town of JE- 
din^urgh fupplies the Court with ; and has 
his Commiffion from the Town for that 
effe(3: recorded in the Books of Adjournal. 
The Jiiftice-court has a Seal, which is 
Seal, appended to all their Letters and publick 
A6ts, and is kept by the Juftice-Clerk-De- 
pute ; which Seal bears the Royal Arms. 
The Records of the Court, which are 
Records. YiktWi(t kept by the Clerk, are termed the 
Books of AdjournaL 

The Judges are iuthorifed to regulate 

the inferior Officers of Court, ^ and order 

>ReguI. 1672. every other Thing concerning it *. — The 

Court meets each Monday at Nine of the 

Clock in Time of Seffion, Snd oftener, if 

Bufinefs fo require. 

General ^'^''' The Jufticc-Gencral, if prefent, pre- 

Mqs, '^anXTn fides, and, in his Abfence, the Juftice-Clerk, 

hi$ Abfence, and, in Abfence of both, the Lords eleft 

Ckrk. ^"^*^^' ^^'^^ ^^ ^^^^^ ^"^^ Number to prefide ; four 

of them being always a Quorum in Time 

of 
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of Seflion, and three in Time of Vacancc, 

except at Circuit-Courts''. '' Regol, 1673,- 

For the Splendor of the Court, all the TheiiRobev 
Judges fit in red Robes faced with white 
Sattin ; that of the Jnftice-General's being 
lined with Ermine forDiftintftion, and the 
Juftice-Clerk's being diftinguiflied by 
Outcuttings or Mufliings. 

The Sovereignty of the Court is fo great Soverdgntyil 
and confpicuous, that whoever ftrikes or '''« Coun. 
hurts any Perfon before them fitting in 
Judgment, incurs the Pain of Death*. "^JaVI. Pirf, 

And none dare prefume to fpeak, un- ''■'^"^3' 
lefs defired, or interrupt, or difturb the Privileges vS' 
Court by Noife, or any other Manner of ""^ ^''""■ 
Way, under the Pain of Imprifonment, 
and being fined at the Judges Difcretion ; 
as alfo the Lords advife with open Doors The Court ad. 
inPrefenceofthePannel. AiTize, and all DSrT""'^"' 

others. But in Cafes of Rape, Adultery, Exceptincafes 

and the like, the Lords may remove all "f^^pe, tsc. 

Perfons, except Parties and Procurators, at 

the leading of the Probation, as they fliall 

fee Caufe ^ ; — and further, all the Privileges a Willkm and 

of that auguft Court are ratified by fpe- Mary.Parl. i. 

cial A»fl; of Parliament **. ■ I j^jj_ ,5 ._ 

The Juftice-Court hath no ftated Terms TheCourtha* 
of fitting, nor any Vacation, except that "o^'*""""- 
neceflary one, when the Lords go in Cir- 
cuit. 

All the Diets of Court are peremptory ; The Diets of 
fo that if any Indidlment or Criminal Sum- ^'omt pweoi- 
mons be not called on the precife Day ^'"'*'' 
contained in the Letters, it falls, and a new 
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Indidlment or Letters miift be raifed, except 
the Court adjourn ta another certain Day. 
€Fn<jtof<!may ^ QuoTum of the Lo'rds is neceffary to 
idjourn the figh a Lift of Aflize, Or for judging ; bat 
^^^' one Lord may adjourn the Court, or con- 

tinue the Diet of Compearance' till ano- 
ther certain Day ; may pafs Bills for railing 
Criminal Letters, Letters of Intimation, or 
'Letters 6f DiKgence for citing Criminals, 
Witncfles, and Aflizers, in cafe of Indict- 
ments, or Bills for Letters of Exculpation,' 
DenounciatiOB, &c. 



SEC T, IL 

Concerning Crimes competent to be furfued 
bifore the "Jujlice-Court . 

TH£i feveral Crimes, fey our Laws, 
which may be profecute before thfs 
Court, are comprehended under the fof- 
fbwirig Divifioh, mz. 

Capital C&ii^es^ 

» • 

Sff ^Hp^^^y- C^^^- II- P^^^- ^-^^ ^^- William 

and Mary. Pari. i. Seff, 5. cap. ii. 

Herefy. Ja. I. Pari. 2. cap. 2^. 

uithetfm^ or the denying of a Gody &c. Adt 

II. SeiT. 5. Pari. K.William. 

. Foifoning. Ja. IL- Pari. 7. cap. 30. 31. 

Fire-rc^Jing. Ja. VL ParLi. cap. 33. 

Witchcraft. (^Mary, Par. 9. cap. 73. 

yid. 9th Geo. IL caprj. SefT. 2. 

Murder. 
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• 

Murder. Ja.VI. Pari, 8. cap. 51. 
Duelling or Combat. Ja.VI. Pari. 16. cap. 

12. K.William, Pari. i. SeC 6. 

cap. 32. 
Parricidel Ja.VI. Pari. 14. cap. 220. 
Women murdering their own Children. Wil-^ 

liam and Mary, Pari. 1. SelT. 2. * 

cap. 21. 
J;;rg/?. Ja.VI. Pari. i. cap. 14. Levit. 

chap, xviii. 
Ravrjhing of Women. Ja. V. Pari. 7. cap. * 

118. 
Notour Adult erys QJVTary, Pari. 9. cap. 

74. A<fti®5. Parl.7. Ja.VI. 
^eft. Ja.VL Pari. 6. cap. 74. Pari. 7. 

pap. 112. Pari. 11. cap. 83. Part 

18. cap. 5. 
^heft-boot, or Refef of Theft. «ift Aft, 

Pari I. Ja.VI. 
Sodomy. Levit. chap. xx. 
Bejiiality. Ibid. 

Hamefucken. Reg. Maj. 1.4. cap. 9. j^, \ 
Forgery and Faljhood, ja. VI. pari. 23, 

cap, 22. , 

Robbery. Ja. ll. Pari. 12. cap. 53, 
Common Opfrefjion. Ja. VI. Pari. 11. c, 88^ 
OppreJJion. Ja. IV. Pari. 4. cap. 42. 
Manjlaughter. Ja. IV. Pari. 3. cap. 28. 
Mutilation^ or Demembration premeditate^ 

Ja, IV. Pari. 3. cap, 28. 
^eating or Curfing of Parents. Chaf, 11^ 

Pari. I. Seff. i. cap. 20. 
Egyptians and Majierful Sorner^, Ja. VI, 

Pari. 20. cap. 13. 
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Slayers, and Sougbers of Cuttle. Ja. VI, 
Pari. 7. cap. 110. Pari. 1 1. cap. 82^ 
Among which Crimcsf are the antient 
Pleas of th^ Crown, 'viz. Murder, Rob- 
bery, Fire-raifing, and Itavifliing of Wo- 
men, to which the Juftice-court is only 
competent, 

• 

CrII^ES BAILABl.E. 

Ba'daWc Comminations and ^reatenings. Ja. VI, 
Crimes. Parl^ 7. cap. 1 1 7. Vid. Lawbor. 

Deforcing Officers of the Law. Ja. VI. 

Pari. 7. A^ 118. Pari. 11. K&l ^ 

85. Pari. 12. Adt 152, 
Breach of Prifpn: 
Forejialling and Regrating. Ja. VI. Pari, 

12. cap. 148. 
^faring of unlawful Weapons, Ja. VI. Pari, 

16, Aft 6. 
JSearers and Sayers QfMafs. Ja. VI. Pari. 

jto. cap. 5. Ch. II, Pari. I. Seff. 

I. cap. 8. (^Anne, Pari. i. c.g, 

J702. Pari. I. cap. 2. 1703. 
ISpuilzieSy petty Thefts. Ja.VI. Pari. 6. c. 1 9, 
]Porf thought Felony. Ja. I. Pari. 3. cap. 51, 
Sabbatlnbreaking. Cb« IL P^rl. i. Self, i, 

. cap. i8t 
Cutting and Peeling of green Wood. Ja. I, 

Pari. 2. cap. 33. Ja. V. Pari. 4. 

cap. II. Ja. VI. Pari, 6. cap. 84, 
Fijbing in forbidden Times. K, William, 

Pari. r. Self. 6. cap. 33. 
Brfaking of Cruives, Ja. VI, P, 7. c. 1 1 1. 

Bregking 
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"Breaking of Orchards^ Parhy and Dike^. 

Ja.VI. Pari. 19. cap. 3, QJVlary, 

Pari. 6. cap. 51. 
Negligence of Officers in their Offices. Ja. III. 

Pari. 5. Aa.26. 
Priefisy Jejuits, trafficking Papijisy and fe~ 

minary Priejh. Q^_Anne, Pari. i. 

cap. 3. 1702. 
Killing of Fowls in Pairing'time, and with* 

inlnclofures. K.William, Ait 3, 

SeiT. 8. and 9. 
Poinding of Oxen in time of Labouring^ 

Ja.IV. Pari. 6. cap. 98. 
Perjury. Q^ary, Pari. 5. Ad: 19* _ 
Bigamy. Ibid. 

Falfe Witnefs. Q^^ary, Pari. 6. cap. 48, 
UJiiry. Ja, VI. Pari. 23. cap. 28. Ch.II, 

Pari, I. cap. 62. infne. 
Simony. Ja. VI. Pari. 21. Adl i, 
Baratry. Ja.VI. Pari. I, cap, 2. 
Jnjuries perfonal and reaU Partiality. Ja.III, 

Pari. 5, Aa26. 
Swearing. Ch.II. Pari. i. Sefl". 1. c. 19, 

Pari. 2. SeflT. 3. cap. 22. 
Bribery. Ja. V. Pari. 7. Aft 104. Ja.VI. 

Pari. 6. A(ft 93. 
Drunkemiefs. Ja.VI. Pari. 22. cap. 20. 
Dijiurbers of the Kirk tn Time ofDi'vine Ser- 
vice. Q^Mary, Pari. 5. cap. 17. 
Vfen of Falfe JVeights and Meafures. Ja.IV. 

Pari. 4. cap. 47. 
J/ivaders and Troublers of Kirkmen. Ja. VI. 

Pari. u. cap. 27. Ch. I. Pari. i. 

cap. 7. 
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Minifiers negle^ing to pray in exprefs Worit\ 
far the Kingy Sl^een^ and Royal Fa^ 
-mifyf loth Ann«, cap. 7, § 17. 
The other Crimes to which we have 
*'«"*^**- no fpecid Statute relating, or Words adr 
apted to the fame, are called Stellionate ; 
and may be purfued upon the common 
« Mack(B«i»ic*8 Law againft Faljhoody or on the Law tp 
Crim, tit. ^8. which the Crime has the neareft Affinity ^ 
Trials for For- The Juftice-court has the Cognition of 
nS'on hrfwc ^^ Crirnes both capital and arbitrary, unleft 
the Court oif theGaufe admit of Dilators in Matters of 
^Z^^i'' Proof; which the Court by its Form does 
' not allow, the Diets thereof being perem- 
ptory. — And therefore, in all Improbations, 
tho' they fuftain themfelves Judges, they 
remit the Cognizance thereof to the Lords 
of Seffion, who, if there be a plenary Proof 
before them, return the fame to the Lords 
of Jufticiary : for tho* the Lords of Seffion 
be JudgQS of the Proof, and pronounce 
Decreet after a full Debate 5 yet they can 
. give no Capital Sentence ; and their De- 
creet bears, " The Lords remit the De- 
'^ fenier to the Juftices, to be puniAied 
** tanquam falfariuSy and to underly the 
•* Law criniinally 5" — and they ordain that 
Ordinance to be infert in the Bopks of Ad- 
journal. 
HJw^the In a Trial for the Crime- of Falfliqod of 
lords of Sdn- Writings, where the Perfon, found guilty 
pn is Evidence by the Lords of Seffion, is remitted to the 
f? *5 ;aiy. Court of Jufticiary, the Jury feems to be 

fit Liberty to confider the Proof led before 

• ^ the 
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the Lords of Seffion, and how far they 
think it fufficient to fubjeft the Prifcmer to 
the Puni/hment libelled ^.— The Decreet ^ Anno 173^ 
of the Lords of Seflion is alone laid before Spbeii?*"' 
the fnqueft, as a Proof of the Crime, with- 
out leading the Witnefles before them of 
new, which might be of pernicious Con- J 

fequence : Nor is this Manner of Proce- 
tlure, which is authorifed by immemorial 
Ufage, contrary to the Statute % which or- « Ja. VI. 
dains, that all the Probation (hall be led P»^»-"-^-9<«, 
in Prefence of the Affize. — The Decreet 
of the Court of Seffion is the only Evidence 
of Guilt ufed by the Purfuer, and this is 
laid before the Jury, which fatisiies the 
Terms of the Statute, 

Tho' Falihood of Writings is ordinarily Trials forFor-" 
tried before the Court of Seffion, in the ^arriedSe- 
firft Inftance ; yet nothing hinders the fore the Juiu- 
whole Trial to be carried on before the g^i^gJljf 
Court of Justiciary, where the Proof of the 
Crime is not intricate j and it is probable, 
it was the Difficulty in proving the Faft, 
which often depends on a Variety ofCir- 
cumftances, that made it cognofcible be- 
fore the Court of Seffion, in the firft In- 
ftance. 

The Court of Juftlciary impower the Method of 
Lord Advocate to lay before them this ^''°=^^".™ '" 
Crime, by way of a Criminal Libel ; which upo„ ^^it- 
is done by indidting the Prifoner in the erect of the 
Terms of the Decreet of Improbation; Courtofsef- 
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-the Decreet is libelled in full as to the 



Crime and Proof, and an Extrad thereof 
lies 
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lies in the Clerk's Hand, that the Prifoner 
fliay fee the fartie 5 alio a Lift of forty five 
Affiiscrs with a Copy of the Indiiftmcnt, 
and a fti6rt Copy by way of ChargCjr arc 
giveft to hini by a Macer or Meflenger, in 
order f6r his Condpeafancc before the 
t^rds igainft a certain Day ; and no farther 
Witnefles or Proof is adduced. — ^The Day 
<)f Cdrtipcatance being come, the Prifoner 
is fent for, and enters thePannal (from 
tliis the Prifoner is called Pannel ) : The 
Lords order the IndiiStment to be read, 
and, after reading, the Praefes afks the Pan- 
ftel, what he has to fay to his Indidtmcnt ? 
and if he has nothing; to fay, then the 
Lords determine the Relevancy of the Li- 
bel, and ^ve their Interlocutor thereon, 
finding the Crime, as libelled, Relevant to in-' 
fer the Pains (fLofW ; "and remit the Pan- 
•* nel and Indidhilent, as found relevant, to 
*' the Knowledge of an Affize/' — Then 
fifteen out of the forty five Affizers are 
chofen and fwom, and the Lord Advocate, 
for Probation, adduces the Decreet of the 
Court of Seflion ; which is read in Prefence 
t)f the Court, Aflize, and Pannel. There- 
after the Jury are ordained to inclofe and 
return their Vetdift the next Day, and the 
haill fifteen to be prefent, under the Pain 
of One Hundred Merks each. — In obedi- 
ence thereto, they are inclofed, and chufe 
a Chancellor and Clerk y and they (all in 
bne Voice, or by Plurality of Voices) find 
the Indidmcnt proven^ in Terms of the 

Decreet, 
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Decreet, or Nof, and give their Verdltft 
accordingly. — The Day following, the 
Chancellor, accompanied with the Aflize, 
prefents their VerdiiS, fealed and diredled 
to the Lords, , who, after reading thereof, 
give Sentence of Death againft the Pannel. 

It is obferved, by a late learned Author, A Britiih Sta- 
That, when a Britifh Statute, extending to crfinrtobf' 
this Country, enaifts a Crime, tho' it men- tried in Well- 
tions the fame to be triable before the JS^f^ril^"' 
Courts of Wejlminjier, without diredling committed in 
where it is to be profccuted, when com- Scotiand.muft 

■I • n J I • I- ■ 1 ,be tried before 

mitted in Scotland, as is lometimes done* -, thejoftidary. 
yet the fame is to be tried by the Court of *" S**" ^^°- ^^ 
Jufticiary, to which are faved all its Powers ^^^' ^^' 
and Privileges, by the Articles of the U- 
nion B : For, as to all Crimes committed in ' ^'- '?* 
Scotland, the Court of Jufticiary regularly 
is competent, and confequently fueh Sta- 
tutaryCrhnes, committed here, muft be tri- 
ed before the fame, or go unpunifhed. 
—Thus, where a Statute in England^ be- 
fore the Union, enafted any thing to be 
a Crime, and direiled the fame to be pro- 
fecute before a certain Court ; yet if it did 
■ not provide, TJmt itp:iould not be fued elfe- 
•where, the other Courts, that would have 
been competent at common Law, if no fuch 
particular Court had been fpecified, have 
Jurifdiftion likewife in it. — If the IMeaning 
■of fuch Statute were to exclude other Jud- 
ges than thofe that are named, there muft 
be Words negative, as, not in any other 
Court, or, not before am other yud^es *■ ; and .'' ^°^\ 
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The Lord Ad- 
vocate may ^ 
profecute oB 
'vindiBam pU' 
blicam^ altho* 
private Parties 
agree. 

iJa.VI.P.ii. 
cap. 76. 

His Commif- 

fioru . 
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by the fame Rule, where a Britijh Statv^fc 
mentions particular Judges for cognofci/ig- 
in any Crime thereby enadted, without 
fuch exclufive Words, tbe^ Judges Ordina- 
ry, either in South or North Britain re- 
fpedlively, muft be competent to try the 
fame, as the Crime happens to be commit- 
ted in the one, or the other Part of Britain. 
The Profeputor of the feveral Crimes 
before the Juftice-court, is the Lord Ad- 
vocate, or his Deputes, who may profe- 
cute all Crimes for the Publick j and altho' 
the private Parties fliould agree, he can in- 
fift ob vindiSlam publicam ' . — ^The Lord Ad- 
'vocate hasTiisCommiffion from hisMajefly, 
by a Gift under the Great Seal during Plea- 
fure, with Power to him to appoint De- 
putes to the Jufticiary and Circuit-courts^ 
and is recorded in the Books of AdjournaL 



Criminals^ ap- 
on Informa- 
tion, may be 
apprehended 
and imprifon- 
ed. 



• SECT. IIL 

Concerning the Manner of apprehending and 
Jifiing Delinquents before the Court. 

TH E Perfons guilty^ or alledged guilty , 
of any of the forefaid capital or bail- 
able Crimes> are, upon Information given 
in, and figned by his Majefly's Advocate, 
or his Deputes, or private Parties, to any 
of the Lords of Jufticiary, or other infe- 
rior Criminal Judges, ordered to be appre- 
hended 
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hended and imprifoned ; and the Warrant 
granted, is direded " to Macers, Meflen- 
*' gers, and other Officers of the Law, for 
*' apprehending and imprifoning the Per- 
" fon guilty in the next fure Tolbooth, 
" therein to remain, until he be thence H- 
" berate in due Courfe of Law." — And if 
the Information be given to any inferior 
Judge, the Warrant is direded to their 
Officers. 

That Criminals may be apprehended, 
and profecuted, the Freeholders, in dieir 
Head Courts, are, by a late Statute '', im- 
powered to affefs the County, as they fee 
reafonable, to raife a Fund for defraying cap. 26. 
the Charges of apprehending Offenders, 
maintaining, and profecuting them by due 
Courfe of Law. — Such Fund is commonly 
called Rogue-money. 

' The Style of the Information is as fol- 
lows. 



freeholders 
may alTefs the 
County, for 
apprehending 
Ciiminals. 
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XJnto the Right Honour able, the Lord Juftice- 
General-, or JuJiice'CUrk^ or, in their Ab- 
fencCy to any other of the Lords of Jujli- 
ciary^ 

The PETITION and INFORMA- 
TION of A.B. againft CD. 

r Humbly Jfneweth, 

■J^TpHAT where, upon the ■ Day 

-i- of , and Year, the faid 

C. D. having conceived a deadly Hatred, 
Evil-, 



Style of the 
Inforjnadon. 
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EvlUwill and Malice againft £• F* did lie 
in wait for him, betwixt — — and — — , 
in, the County of ——, and Parifli of — , 
and has aftually murdered him, with ibme 
mortal Weapion, fuch as Durk or Poynard, 
whereof he inftantly died ; and the faid 
C. J)^ having naade hi^ Efcape, is faid to 
be lurking and abfconding himfelf, in the 

Shire of ^ or fome Place thereabout, 

on purpofe to (helter himfelf from Juftice. 

JMay it therefore pleafe your Lordjhipy iff 
grant Warrant to all Officers of the LaWj 
for fearcbing^ feeking and apprehending 
the Perfonqffhff^ut CD. andimpri^ 
fming him in f^re Ward and Firmance^ 
until be h? tried for the abovi Crime. 

A. B. 

The Form of the WARRANT on the 
above Information, is as follows. 

By the Right Honourable ^ the Lord Juflice^ 
Generah or Jujlice-Clerk^ or ojty other of 
the Lords. 

l^jn of the « Whereas, by an Information given iii 

thtt^! *^ *^ ^^> fubfcribed by Ji B. C. D. is 

*^ accufed as guilty of the Murder of JB.K 

*' by lying in wait for him, upon the • 

" Day of -, and —Year, in the 

^^ County of > , and Parlih of ■ ^ 

^* and has aftually murdered, him, witH 
*♦ foip^ mortal ^t^pon, fvic^ as Durk or 

"Poyjiard, 



r 
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' Poynard, whereof he inftantly dtfd ; 
' and the faid C D. having made his E- 

■ fcape, thereupon Warrant ife craved to the 

■ EfFed after mentioned : Thefe, there- 
' fore, command and ordain Sheriffs of 
' Shires, Stewards of Stewartries, and 

" their Deputes, Magiftrates of Burghs 
•' Royal, within their refpeftive Jurifdidi- 
** ons, Macers of the Court of Jufticiary, 
" Meffengers at Arms, and Conftables, to 
*' fearch for, feize and apprehend the Per- 
•* fon of the faid C. D. and commit him 
** Prifoner, in the next fure Tolbooth, 
•* therein to remain, ur;til he be thence U- 
** berate in due Courfeof Law: For do- 
*' ing whereof, this fliall be to them, and 
*' all concerned, a fufficient Warrant. — 

** Given at the Day of ■, 

" and Year. 

C. A." 

. The Perfon being apprehended, and put None liable t» 
in Prifon for a Capital Crime, may be com- Torture, 
mitted clofe Prifoner, for eight Days ; — but 
no Perfon accufed of any capital Offence, 
or other Crime, in ScotJajid, is liable to 
Torture'. dpTi^*' 

Before the Criminal is apprehended or 
imprifbned, his Accufers may apply to the 
Lord Advocate, or his Deputes, or any in- 
ferior Judge, and take a Precognition of P«cogn!rion 
the Way and Manner the Crime was com- "^^ 
mitted, upon the Faith and Candour of 
thefe who beft knew the fame, and were 
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prefcnt at the committing of the Crim?j 
which is only a candid Account of wl 
they know in the Matter ; and may be 
bilged to declare upon Oath, (if the Judj 
Taker of the Precognition, find it need 
ry), and is thp Standard for the Lprd Advo-1 
cate, his Deputes, or private Party, to 4raw 
the Indi&ment or Criminal Letters by ; be* 
fides wh^it other Evidence can be had in 
relation to the Crime. 

wM^to tr Precognition is frequently taken of the 

lakcn. Fads before Criminal Letters are. given 

out, to prevent calumnious Accufations ; 
and fometimes a figned Information touch- 
ing thel^afts, vyithout my previous Inqui- 
ry, founds fixch Profecutions. — In Cafes of 
High Trcafdn, it was fpecially provided by 
Statute, That he, who accufed another of 
Treafpn, of which he was acquitted, ftiould 
incur the Pains of Treafon, whereof he had 
cap^4t'^^^' accufed the other «».— In other Crimes, it 

->' . is ordained by our Law, That Ae Court; 

" Qudfi. At- allow Expences to tht l^arides ^cculfed. who 

6i\l^mi ^^^ ^^*^^ aqquitted^ 'pi^ paffed from ^ 
1.4. c. 21. Of oldi the Party accufed had his Ele- 

ction, whether to vindicate himfelf, by fin-5 
SSi?™" g^*^^ Combat, or be tripd by an Inqueft ^ : 
• Reg. Maj. — But fomc were exempted from fightings 

Ouon A ^* h ^^ ^g^^ Perfons, religipus Men, Clerks and 
v^gon.^ ttac . \^Qi,r|^^ ^^ 2^nd likewife, fuch as were land- 
p stat.Aiex.ll. ed Men : All thofe might confibat by ano- 
sAir.Day.zS. t^l^^^, called a Champion'^ ; but fuch as de-j 

clined Battle, behoved to cleanfe them-. 

felves, by the Judgment of God, (as it was 

called), 
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H^led), viz. their holding hot Iron in tlieir 
^Kands, or drinking boiling Water, with- 
^Kit complaining of any Pain '. — In Crimi- ' '^^S- ''''^J* : 
^EbI Cafes, the Party, who was overcome, 
^pehoved to fuffer Punifliment, as if he had 
been convidted of the Crime, if the De- 
fender J and, if it was the Accufer, he was 
fubjedl to the fame Puniihment that the 
other muft have undergone, if he had been 
foiled : — All which went into Defnetude, 
many Ages fince. 

In c^e a Crime be committed within infcrbrjudges 
the Verge of any inferior jurifdlftion, clinetoptofc- 
fuch as Royal Burghs, Sheriffdoms, Stew- cute Cnminaia 
artries, &c. who have no Inclination to ^"^ tranfport 
proceed agamit the Delinquent, they may burgh. 
imprifon, and detain his Perfon, take Pre- . 

cognition of the Crime, and tranfmit the ^"^^'^r 
feme to the Lord Advocate, or his Deputes, ponation, 
who will obtain Warrant, from the Lord 
Juftice-General, Juftice-Clerk, or any o- 
ther Lord in their Abfence, directed to the 
Magiftrate of the Burgh, where the Prifo- 
ner is confined, for delivering up the Cri- 
minal's Perfon, in order to be tranfported, 
from County to County, by the Sheriffs 
thereof, (to whom the Warrant is likewife 
direded), till he arrive at the Prifon of £- 
dhiburgh. — And every Sheriff, or Fifk of 
Court, to whom the Execution of the 
Warrant is committed, orders a Party, at- 
tended by the common Officers of the 
County, for the Prifoner's fafe Tr.infport- 
a.tion, as direfted by the Warrant, and 
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But if they in- 
dire to profe- 
cuie the Cri- 
nuoal, they 
proceed in the 
lame manner 
as the Court of 
Juftidary do. 
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gives Receipt to the Fi(k of the County he 
receives him from; and fo on, until his Ar- 
rival in Edinburgh Piifon, where likewife 
Receipt of the Priloner is got from the 
Keeper thereof. 

But, in cafe fuch Jurlfdidlions inclined 
to profecute their own Criminals, in virtue 
of their Privileges, they judge them, and 
bring them to condign Punithment, upon 
the legal Proofs, as the Law direfts, and, 
in their Procedure, make the Sovereign 
Court of Jufticiary's Method in Trial, 
their regula regulans. 



S E C T. IV. 

Concerning the Method and Form of advoca- 
ting Criminal ASiions from before inferior 
Judges to the Court of fufHciary^ and of I 
fifpending tbefe Judges Sentences. 

The Court of ' I ^HE Lords of Jufticiary are in ufe to 
Jufticiary ad- J^ advocate Caufes from all inferior 
vocatecaufes Criminal Judges, in Cafes of Incomrieten- 

ftom inferior _ ■ ■ " 1 t - ■ - 1 

cy. Iniquity and Intricacy, as being the 
Head and Sovereign Court in judging of 
Crimes. Tho', of old, the Lords of Sef- 
fion were look'd upon to be competent 
Judges for that Effeft'; yet the Lords of 
Jufticiary, being now of their Number, are 
the proper Judges : — And, both by the old 
and new Style of thefe Advocations, that 



from inferior 
Judges. 



• Mackenzie' 
Cm. lit 17. 
Jtdvocatioiis. 
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were raifed, either by the Council, or Cri- 
minal-court.— The Letters bear, " That 
' •' the Reafons are to be feen, and conli- 
' ** dered by the Juilices ; — and, immedi- 
ately upon the Advocation's paffing, Cau- 
tion is found in the Books of Adjournal, to 
anfwer before the Juftices ;— and they have 
been in the conftartt Ufe of judging fuch 
Reafons of Advocation. 

The Style of the Letters of ADVO- 
CATION is as follows^: 

I^EORGE, by the Grace of God, King 
^-^ of Great Britain^ Frame, and Ireland^ 
Defender of the Faith, to our Lovites, 

Maccrs, Meffengers at 
Arms, our Sheriffs in that Part, conjundtly 
and feverally, fpecklly conftitute. Greet- 
ing : FoRASMOCHAS it is humbly me aned 
and ftiown to Us, by Our Lovit, C. T>. That 
where the faid Complainer is indided and 
accufed before the Sheriff o f ' ■, and his 
Deputes, at the Inftance of .^. B. Procura- 
tor Fifcal of the Sheriff-court, for his alled- 

ged having, upon the Day of lall 

bypaft, by himfelf and others his Accom- 
plices, theftuoufly taken away and flolen 

confiderable Quantities of belonging 

to , at leaft, as being guilty of Receipt 
of Theft, Acceffory, and Art and Part 
of the faid Crime : Which being found 
proven, the faid Jndidtment concludes, 
That the Complainer fliould be punilhed 
with the Pains of Law. As a Double of 

D ^^^ 



Form of Let- 
ters of Advo- 
cation, 
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the faid Indidmeiit, containing a Lift of 
Witneffes and Affizers Names and Defig- 
nations, with a Copy of Citation fubfcribed 
by one of the Officers of Court, produced, 
bears. In the which Trial and Indi6tment, 
the faid Sheriff and his Deputes intend to 
proceed, albeit he be moft fufped: of Ini- 
quity, and no ways judge competent to the 
faid Adtion, for the Reafons and Caufes 
following, (Here the Reafons of Advocation 
are infer t^ and then follows.) Ne vertheleft^ 
to convince our f^d Lords of the Com- 
plainer's Innocency, he has already found 
Sufficient Caution and Soverty adled in Our 
Books of Adjournal, to compear and abide 
his Trial before OUr faid Lords.— And 
therefore the faid Action ought to be ad- 
vocate to our faid Lords, as the only un- 
fufpedl Judges thereto, for the Reafons 
and Caufes forefaid. Our Will is here- 
fore, and we charge you ftridtly and com- 
mand, That, incontinent thir Our Letters 
feen, ye pafs, and, in Our Name and Au- 
thority, command and charge the faid She- 
riff of — ^ and his Deputes, Procurator-Fif- 
cal and Clerk of Court, to compear before 
Our faid Lords, Juftice-General, Juftice- 
Clerk and Commiffioners of Jufticiary, 
within the Tolbooth or Criminal-court 

Houfe of Edinburgh^ the Day o f 

next' to come, bringing with them the 
principal pretended Libel or / Indiiftment, 
if any be raifed. Lift of Witneffes and Af- 
fizers, haill Ads and Minutes, of Procefs^ 

fo 
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/b far as they have proceeded therein, to 
be feen and confidered by Our faid Lords, 
and to hear and fee the fame advocate, 
and themfelves and all other inferior Judges 
difcharged from any further trying, med- 
dling, judging or cognolcing in the faid 
Caufe : Attour, We and Our faid Lords, 
Juftice-General, Juftice-Clerk, and Com- 
iniflioners of Jufticiary have advocated, and 
hereby advocate the forefaid Aftion and 
Caijfe, from the faid Sheriff and his De- 
putes, Procurator Fifcal and Clerk of 
Court, to the faid Lords themfelves, dif- 
charging hereby the faid Sheriff and his 
Deputes from all further meddling, trying, 
judging or cognofcing therein, and of their 
Offices in that Part, in the mean time, 
while the faid Day. .And bicklike, That 
ye, in Our Name and Authority, command 
and charge the Provoft and Baihes of the 
Burgh of , to fet the Complainer at Li- 
berty, in refpedt he has found fufficient 
Caution, aiSed in our Books of Adjournal, 
for his Compearance as faid is *. — Ac- 
cording TO Justice, {Becaufe is 

become Cautioner for tlje Complalner's 
Compearance, Day and Place, to the Ef- 
fedt, and under the Pains contained in the 
Aits of Parliament) as ye will anfwer to 
us thereupon : The which to do, we com- 
mit 



• And in ciife the Crime to be advocate is capital, 
then the Lords will not ordain the Frifoner lo be liberitte, 
but tranCported under a fure Guaid ; an<i tlie Letters will 
C(?ntaip ft Warrant lor that Effeft. ■ 
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mit to you, conjundly and feverally, our 
full Power by thefe our Letters, delivering 
. them by you duly execute and indorfed a- 
gain to the Bearer, Given under our Sig- 
net at E^/«^«r^i&, the Day of , and 

of our Reign, the— —Year 17 -. 

Ex deliberatione Dominorum CommiJJiona- 
riorum Ju/iiciarii. 

J. D. Clerk, 

Pafs only on a Thefe Letters pafs upon a Bill figned by 
^*^' three Lords in Time of Vacance, and four 

in Time of Seffion .—Before they are taken 
out, there is Caution found in the Books of 
Adjournal, for the Complaincr*s Compear- 
ance before their Lordfhips againft a cer- 
To be execute tain Day .—This Advocation muft be exe^ 

UtSktlu ""' ^^'^ ^y ^ ^^"^ ^^ Meflenger, and a full 

Copy of the Letters giverj to the Procura- 
tMack.Crim. tor-Fifcal, or private Party, Judge and 
tit. 17 Si* Clerk, otherwife it will not be fuftained ' : 

—So foon as the Advocation is prefented 

to the inferior Court, the Judge ceafes from 

determining any further therein, except 

Jf no Com. the Caufe be reniitted back to him again.' 

pearance, the Before the Day of Compearance, the 

M'^n^i* Letters of Advocation, and Executions, arc 

given in to the Clerk of Court ; and if no 
Perfon appear to profecute the Caufe, when 
the Letters are called, (which is always on 
the Day of Compearance), then the Lords 
(dcfert the T>\cX,Jimplicitery and difmifs the 
Party from the Bar 5 whereupon he takes 
iijftrumejits : And the Clerk writes the 

Jnterlp- 



H 



before the Justi.ciary Court. 19 

hended and impnfoned ; and the Warrant 
granted, is direded " to Macers, Meflen- 
*' gers, and other Officers of the Law, for 
" apprehending and imprifoning the Per- 
" fon guilty in the next fiire Tolbooth, 
" therein to remain, until he be thence H- 
" berate in due Courfe of Law." — And if 
the Information be given to any inferior 
Judge, the Warrant is direded to their 
Officers. 

That Criminals may be apprehended, Freeh^dei* i 
and profeciited, the Freeholders, in their counV'for 
Head Courts, are, by a late Statute ^, im- apprehending 
powered to affefs the County, as they fee *^"7,"'gm r, 
reafonabU, to raife a Fund for defraying cap. z6. 
the Charges of apprehending Offenders, 
maintaining, and profecuting them by due 
Courfe of Law. — Such Fund is commonly 
called Rogue-money. 

*r The Style of the Information is as fpl- 
k)ws, 



% 



XJnto the Right Homurable, the Lord Jujlke' 
General, or Juftice-Ckrk-, or, i7i their'Ah- 
fence, to any other of the Lords of Jujlt- 
ciary^ 

The PETITION and INFORMA- 
TION oi A.B. againil CD. 

Humbly Jheweth, 

^HAT where, upon the Day f^^^^^* 

X of , and Year, the faid 

C. D. having conceived a deadly Hatred, 
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« 2othGeo.II. But, by the late A61 \ thefe eminent Ju*| 

rifdidlions are taken away, and a G>niidera« 
B the Aboli- ^^^^ therefore given to the refpe<ftive Pro-I 
don of the hc^ prictors.— And altho' the Office of JufHciar 1 
^.^^^cju^. or Juftice-General over the whole King- 
RighTof re! ^^^ was made hereditary in the Family of] 
j^cdging is Argytty and was, previous to the Regma- 
token away. ^^^^ i6j2y refigned to the Crown, with a 

Refervation of the fame over the Shire of 
• Anno 162S. j4rgyll and Weftern Ifles ^ 5 yet his Gracei 

the prefentDuke, did not oppofe the Bill fer 
taking away that remaining high Jurifdidi- 
on, together with the other eminent heri- 
table Jurifdidlions in Scotland^ in the Terms 
mentione4 in the Statute; the publick 
Good being concerned in abrogating all 
fuch Jurifdidions : Wherefore, at pr^nt, 
the Court of Jufticiary's Jurifdi(ftion ex* 
tends over the whole Kingdom ; and the 
Circuits are held for the Shire of Argyll^ as 
well as for the other Counties in Scotland ^ 
• which^ before that Statute, was not the 
Cafe.' 



S E C T. V. 

?r^ Marnier of Procedure againjl Capital, 
Offenders^ upon their Confeffion in Judg^ 
ment^ with the whole Form relating thereto. 

HIS Majefly's Advocate, or his De- 
putes, prepares an Indictment a- 
gainft the Perfon accufed of Murder, or 

any 
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iny other capital Crime, in the Form fol- 
lowing! 

INDICTMENT. 

C*. -D. you are indidled and accufed, at ^<»™ f**"" 

the Inftance of A. B. with Concourfe 
of D. F. his Maiefly's Advocate, for his 
Highnefs's Intereft, of the Crimes after 
mentioned. That where, by the Laws 
of God, and of this and every well govern- 
ed Realm and Society, the Crimes of Mur- 
der are feverely punifhable, with all the 
Aggravations thereof and Tendencies there- 
to, particularly by Aft of Parliament : — 
Yet true it is and of Verity, That you 
the faid C. D. fhaking off all Fear of God, 
and Regard to the Laws, are guilty Adtor 
art and part, of the forefaid Crime ; in so 
FAR AS you, of yourfelf, or with and by 
Accomplices, did mafterfully, out of a 
murdering Defign, and from a propenfe 
and premeditate Malice, lie in wait, upon 

the Day of , and ^Year, 

betwixt and , in the Parifli 

of , and County of , at the 

Place called , or near by that Place, 

and then and there, betwixt the Hours of 

and J in the Night-time of the 

faid Day, or upon one or other of the Days 
of the (aid Month and Year, or upon one 
or other of the Hours of the faid Night or 
Nights, of the faid Day or Days, feloni- 
oufly attack the Perfon of E. F. without 
E an^ 
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ahy Manner of Provocation, and that as he 
was coming Home to his own Houfe, Fa- 
mily or Place of Refidence 5 and then and 
there, or near by the faid Place, you, of 
yourfelf, or faid Accomplices, did murder 
the faid £• F. with a Durk, Poynard, or 
Ibme other, mortal Weapon J by thrufting 
the fame bejow his left Pap, pppofite to 
his Heart, wJierqof he inftantly died : And 
thereafter i^iofli inhumanly and barbaroufly 
did drag hjm to a Pond near : by, where 
you, of yourfel£i or faid Accon^plices, threw 
the faid iS./F. iti, on purpofe to conceal 
your cruel and wicked Murder 5 and when 
juifled, and. Search made, he was found 
there dead. Which, or an;y Part thereof, 
or your bdpg .gpilty Ador art and part of 
the faid Crime,, being found. proven by the 
yerdidt of an Affize, before the Lords Ju- 
ftice-General, Juftice-Clferk, and Cominif- 
fioners of Juftipiary, you Oughjt to be jpu- 
niflied with the Pains of Law, to the Ex-, 
ample and Terror of others from commit- 
ting the like in Time coming. 

D.F» 

WitneJJks Names a^d Dejignations that are /# 
. be adduced (igainjl you. 

A.B. Merchant in G, H. Merchant in 

Edinburgh. Edinburgh, 

C. D. Merch' there. H. I. Merch' there. 

D. F, 
In 
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In all capital Crimes, the Fa£ts are to be Fa^s «"jft be 
Ubelled, .with the Hour, Day, Month, or ^^i^'''''''' 
one or other of the Days of the Month, 
Yearof God, and Place in which the Faft 
happened, or as guilty Adtor art and part 
of the fame, as in the above Form of In- 
diftment : And fometimes particular Fads 
and Circumftances are libelled, for prefu- 

ming and inferring the Guilt. If the 

Crime be contrary to any ftatutory Law, 
the Statute muft be libelled ; and all In- 
di(5lments may conclude with the Paim of 
Law. 

The Indidment, with the Lift of Wit- mdiflments 
nefles fubjoined thereto, for proving the ^'^ framed by 
Crime, is made up by his Majefty's Ad- t'^caw""^ ^*'' 
vocate, or his Deputes. — If there is any 
private Party, the Inditftment muft make 
mention thereof ; and the fame, with the 
Lift of Witnefles, is figned by the Lord 
Advocate, or his Depute, and thereafter 
given in to the Clerk of Court, in order to 
prepare a Bill for Letters of Diligence, paff- 
ing their own Signet, for the Prifoner's 
Compearance before the Court againft a 
certain Day, in order for his Trial ; as alfo, 
for citing Witnefles and Aflizers to the 
fame Day, 

Thefe Letters pafs upon a Bill, figned The Bill tot 
by the Lord Advocate, who names the Day Letters of Di- 
of Compearance ; and the Deliverance on 'S^""' 

the Bill is. Fiat ut petitur, to the Day 

cf • - 7iext to come ; which is figned by 

one of the Lords and the Clerk. — Ihere is 
aUb 
Kl. - 
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alfo at the fame time a Lift of Aflizcrs, 

confifting of forty five Perfons, 4)refentea 

and figned by four Lords in Time of Sef- 

fion, and three in Time of Vacance, who 

muft alfo be fummoned on this Diligence. 

ife If the Perfon guilty be a Gentleman 

wtto^be*" holding of the Crown, the one half of the 

Landed Men. forty five Afiizers muft be Landed Men. 

Perfons indiiled for capital Crimes, muft 

A full Copy of h^^g ^ f^n Copy pf the Indiftment, with 

mull be given a Lift of the W itnefles and Amzers JN ames 

foibcPrifoner. and Defignations, fifteen free Days before 

the Day to which they fliall be fummoned 

*Regiii.i67z, to appear to ftand Trial '. This is callT 

"*■ "' edj in Terms of Law, the inducit^ Ugales. 



fi 



piligance for 

citing [hePan* 
uel, Witnefles, 




Follows the Form of the Diligence for citing 
the Prifoner^ Witneffes^ and j^zen, 

f^EORGE, by the Grace of God, King 
^^ of Great Britain, France^ and Ireland^ 
Defender of the Faith : To Oar Lovits, 

Macers, Mef-: , 
fengers at Arms, Our Sheriffs in that Part, 
conjuntftly and feverally, fpecially confti- 
tute, greeting. Forasmuchas it is hum- 
bly meaned and fliown to Us, by Our 
Trufty D. F. Efq ; Our Advocate for Our 

Intereft, and ^. B. Merchant in , 

That where, the -^^Day of next 

tp come, is appointed for the Trial and E- 
xamination of C. D. Prifoner in the Tolr 
booth oi Edinburgh, for (he Cringe of Mur- 



mm 



^KT committed by him, in manner menti- 
^Hbed in the Jndiiftment raifed againtl him 
^fcereanent : Therefore, neceflary it is for 
^Ke Complainers to have our Warrant and 
^piligence for fummoning the faid C. D. to 
I compear before Our Lords Juftice-Gene- 
ral, Juftice-Clerk, and Commiffioners of 
JuOriciary, within the Tolbooth or Crimi- 
nal-court Houfe of Edhihurgh, the laid 

Day of next to come in the 

HourofCau*e, there to underly the Law 
for the Crime forefaid, and alfo for citing 
Witneffes and Aflizers in manner under^ 
written. Our will is herefore, and 
we charge you ftridtly and command, that 
incontinent, thir our Letters feen, ye pafs, 
and, in OurName and Authority, fummon, 
warn and charge the faid C. D. to compear 
before Our faid Lords Juftice-General, 
Juftice-Clerk, and Commiiffioners of Jufti- 
ciary, within the Tolbooth or Criminal- 

pourt Houfe of Edinburgh, the Day 

of next to come, in the Hour qf 

Caufe, there to underly the Law for the 
Crime forefaid, that being convifl: thereof, 
Juftice may be adminiftred upon him, con- 
form to the Laws of this Realm : And alfo, 
that ye fummon an Aflize hereto not ex- 
ceeding the Number of forty five Perfons, 
together with fuch Witneffes who heft 
know the Verity of the Premifes, whofe 
Names fliall be given you in Lift fubfcribed 
by the faid Complainers, or any of them, 
to compear before our faid Lords, Day and 
Place 
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r ..,..,....., 

^^ confifting of forty five Perfons, ^refented 

^m and figiied by four Lords in Time of Sef- 

^A fion, and three in Time of Vacance, who 

muft alfo be fummoned on this Diligence, 

In what Cafe If the Perfon guilty be a Gentleman 

?ury?w^b? holding of the Crown, the one half of the 

Landed Men. forty five Affizers muft be Landed Men. 

Perfons indifted for capital Crimes, muft 

ilflSS:J, have a full Copy of the Indiftment, with 

muft be given 3 Lift of the Wlmefles and Affizers Namej 

toihePrifoner. and Defignations, fifteen free Days before 

the Day to which they fliall be fummoned 

*Regu].i67i, to appear to ftand Trial ^ This is call? 

•"' "■ cd, in Terms of Law, the inducice kgaks. 



Follows the Form of the Diligence for citing 
th? Prifonerj WitneffeSy and Afflzers. 

p;iigencefor f^EORGE, by the Grace of God, King 
S,"winefc; ^-^ of f^'-f^'" Britai?2, France, and Ireland, 
and Affizers. Defender of thp Faith : To Our Lovits, 

Macers, Mef: 
fengers at Arms, Our Sheriff? in that Part, 
conjun»5tly and feverally, fpecially conftir 
tute, greeting, Forasmuchas it is hum-r 
biy meaned and (hown to Us, by Out 
Trufty D. F. Efq; Our Advocate for Our 

Intereft, and A. B. Merchant in , 

That where, the —Day of next 

to come, is appointed for the Trial and E- 
xamination of C- D. Prifoner in the Tol- 
)3ooth oi Edinburgh , for the Cringe of Mur- 
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£0 far as they have proceeded therein, to 
be feen and conlidered by Our faid Lords, 
and to hear and fee the fame advocate, 
and themfelves and all other inferior Judges 
difcharged from any further trying, med- 
dling, judging or cognofcing in the faid 
Caufc : Attour, We and Our faid Lords, 
Juftice-General, Juflice-Clerk, and Com- 
miflioners of Juftlciary have advocated, and 
hereby advocate the forefaid A(5tion and 
CaulJe, from the faid Sheriff and his De- 
putes, Procurator Fifcal and Clerk of 
Court, to the faid Lords themfelves, dif- 
charging hereby the faid Sheriff and his 
Deputes from all further meddling, trying, 
judging or cognofcing therein, and of their 
Offices in that Part, in the mean time, 
"while the faid Day. .And sicklike, That 
ye, in Our Name and Authority, command 
and charge the Provoft and Bailies of the 
Burgh of , to fet the Complainer at Li- 
berty, in refpefl: he has found fufficient 
Caution, a6tcd in our Books of Adjournal, 
for his Compearance as faid is *. — Ac- 
cording TO Justice, (Becaufe is 

:corae Cautioner for the Complalner's 
Compearance, Day and Place, to the Efr 
fed, and under the Pains contained in the 
A6:s of Parliament) as ye will anfwer to 
us thereupon : The which to do, we com- 
mit 

" And in cafe ihe Crime to be advocate is capital, 
then the Lords will not ordain the Prifoner to be liberate, 
hut tranrported under a fure Guard ; and tlie Letters will 
contain a Wanani tor that EiTeft. 



■ CO 

Be. 
VCc 
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And, by virtue thereof, in his MajeftyVl 
Name and Authority, fummoned, warned 
and charged the faid CD. to compear be- 
fore the Lords Juftice-General, JuftJce- 
Clerk, and Commiflioners of Jufticiary, 
within the Tolbooth or Criminal-court 

Honfeoi Edinburgh, -he Dayof . 

next to come, in theHour ofCaufe, there 
to underly the Law for the Crime of Mur- 
der committed by him, in manner men- 
tioned in his Indidtment raifed againft him 
thereanent; to the effedl that, being con- 
via thereof, Juftice might be adminiftrate 
upon him, conform to the Laws of this Re-^' 
aim. This I did after the Tenor of the 
faid Letters of Diligence in all Points ; 
which are dated and fignet at Edinhurght 

the Day of , by delivering to 

the faid C. D. perfonally apprehended with- 
in the faid Tolbooth, a full Double of the 
faid Indiiftment, with a Lift of the AflizerS 
Names and Defignations, that are to pafs 
upon his Aflize, and a Lift of the WitneiTea 
Names and Delignations, that are to be ad- 
duced againft him, with a ftiort Copy fub- 
joined thereto, fubfcribed by me ; which 
Copy did contain the Day and Date here- 
of, Witnefles Names and Defignations 
therein infert, prefent thereat, and hereto 

fubfcribing, vis;. and . And, for 

the more Verification hereof, I and the faid 
Witnefles have fubfcribed the fame. 

J. G. Macer. 

D. E. Witnefs. 

^. F. Witnefs. F0//0WS 



Farm of tlw 
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PbUonjos the Ferfn of the Copy given to each of 
the Witnejes in the IndiSiment. 

f yy. G* Macer to the Jufticiary- court, by 
•*■ virtue of Letters of Diligence raiied at c?Btiontoi 
the Inftance of A. B. vfith Concourfe of Witneffii. 
D. F. his Ma')efty's Advocate for his High- 
nefs's Interert, againft C. D. Prifoner 111 the 
Tolbooth of Edinburgh, in his Majefty'a 
Name and Authority, fummon, warn and 

charge you to compear before the 

Lords Juftice-General, Juftice-Clerk and 
CommiiTioners ofJurticiary> within theTol- 
booth or Criminal Couri-houfe of Edin-- 

iurgh, the — ^pay of next to 

come, in the Hour of Caufe, to bear leal 
and footh-faft- witneffing, in fo far as you 
know, or (hall be fpeared at you, anent the 
faid C. D. his Guiltinefs of the Crime li- 
belled againft him, under the Pain of lOO 

Merks. This I give you, upon this 

Day of , and Year, before 

thefe Witneffes ■ — , — and — . 
Ex deliberatione 'Dominorum Cotnmjioua- 
riorum fufiiciarii. 

J. G. Macer, 

Fblkws the Execution upon fummming the 
Witneffes. 



UPon the Day of— 
Year, I J. G. Macer t 



and- 



, 1 J. G. Macer to the Jufticiary- 

tDUrt, paffed at Command of Letters of Di- ^'f""''"!' * 
F hgence lefcs. ' 

1 
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ligeiM;^ raifed at the Inftanee of A* B. wi$H 
Concourfe of D. F. his Majefty's Advo- 
cate, for his Highnefs's Intcreft, agabft 
C.D. Prifonef in the Tplbooth <>{ Edin- 
burgh ; gnd, by virtue thereof, in bis Ma- 
jefty's Name and Authority, fummonisd, 
warned, and charged —r- and — to com- 
pear before the Lords Juftiqe-General, Ju- 
ftice-Clerk and Commiflioners of Juftici- 
ary, within th? Tplbooth, or Criminal 
Covirt-houfe of ^dinburgK the t~ Day of 
•-^ next to cpme, in the Hour of Caufe, 
to bear leal and footh-faft witneffing, in fo 
far as they know, or fhall be fpeared at them, 
anent the faid C. JP. his Guiltincfe of 
the Crime libelled, ilk one of th^ {aid 
WitnejQfes, under the Pain of One hundred 
Merks : This I did confornl to the faid 
Letters of Diligence^ in all PojnCB, which 
are d^ted and fignet at Edinbur^y the 
— ?-rrPay of i ' ■ , and Year forefaid, by 
delivering to the ftid — — and ■ . u , a 
fhort Copy fijbfcribed by me (all pcrfonaU 
ly apprehended), and by leaving to the 

faid and , a fliort Copy 

fubfcribed by me, within eaclT-of their 
dwelling Houfes, with their Wives or Ser- 
vants, becaufe I could not get them pcr-^ 
fonally apprehended. All which Copies 
did contain the Days and Date hereof, 
Witneffes Names and Defignatiohs thereia 
infert, pref^nt thereat, and hereto fubfcri- 
bing, before thefe Witneffes ■ a nd '^ m ; 
and, for the more Verification hereof, I 

and 



i 
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and the faid Witnefies have fubfcribed the 
fame. 

J. G. Macer. 

^. M. Witnefs. 

C L. Witnefs. 

Polkwi the Form of the Copy given to an Af- 
fizer. 

T J. G. Macer to the Jufticiary-couft, 

"*■ fummon you to compear before Form of Ci 

the Lords Juftice-General. Juftice-Clerk Jj^^l " ^® 
and Commiffioners of Juftkiary, within the 
Tolbooth or Criminal Court-houfe of E- 

dinhurgh, the Day of next to 

come, ill the Hour of Caufe, to pafs upon 
the Affize of C. D.Prifoner in the Tolbooth 
of Edinburgh, under the Pain of One hun- 
dred Merks. This I give you upon the 

— — Day of and Year. 

J. G. Macer. 

The Macer returns an Execution after 
this Manner. 

T TPON the Day of and 

*-' Year, We, Macers to the Court of Ju- EMcotion a- 
fticiary, fummoned, warned and charged s^inftAffizers. 
the Perfons after mentioned, to compear 
before the Lords Juftice-General, Juftice- 
Clerk and Commiflioners of Jufticiary, 
within the Tolbooth or Criminal Court- 
houfe of Ed'in/'urgh, the — — Day of , 

next to come, in the Hour of Caufe, to 
pafe 
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ligeoce raifed at the Inftance of A, B. wit 
Concourfe of D. F. his Majefty's Advc 
cate, for his Highnefs's Intereft, againl 
C. D. Prifoner in the Tolbooth of £</« 
hurgh; and, by virtue thereof, in his Ms 
jefty's Name and Authority, fummone^J 
warned, and charged — and — to com* 
pear before the Lords Juftice-General, Ji 
flice-Clerk and Commiilioners of Jufti 
ary, within the Tolbooth, or Criniins 
Court-houfe of Edifihurgh, the — Day 
— next to come, in the Hour of Caufe, 
to bear leal and footh-faft witnefTing, in fo 
far as they know, or ihall be fpeared at them, 
anent the faid C. D. his Guiltinefs of 
the Crime Hbelled, ilk one of the faid 
Witnefles, under the Pain of One hundred 
Merks : This I did conforrn to the faid 
Letters of Diligence, in all Points, which 
are dated and fignet at Edinburgh, the 
— ■ — Day of — — , and Year forefald, by 

delivering to the faid and , a 

fliort Copy fubfcribed by me (all perfonal- 
ly apprehended), and by leaving to the 

faid and , a iliorl Copy 

fubfcribed by me, within each of their 
dwelling Houfes, with their Wives or Ser- 
vants, becaufe I could not get them per-a 
fonally apprehended. All which Copiei 
did contain the Days and Date hereo^B 
Witneffes Names and Defignations therein 
infcrt, prefent thereat, and hereto fubfcri-J 

bing, before thefe Witnefles and i 

and, for the more Verification hereof, I] 



hi 
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and the faid Witnefles have Tubfcribed the 
fame. 

7. G. Macer. 

A, M. Witnefs. 

C. L. Witnefs. 

Follows the Form of the Copy given to an j4f- 
fizer. 

G. Macer to the Jufticiary-couft, 

fummon you to compear before Fonn of Cita- 

the Lords Juftlce-General, Juftice-Clerk J^"^ '° ■^''"'■ 

and Commiffioners of Jufticiary, within the 

Tolbooth or Criminal Court-houfe of E~ 1 

dinburgh, the Day of next to 

come, in the Hour of Caufe, to pafs upon 
the Aflize of C. D.Prifoner in the Tolbooth 
of Edinburgh, under the Pain of One-hun- 
dred Merks. This I give you upon the 

— — Day of and Year. 

J. G. Macer. 

The Macer returns an Execution after 
this Manner. 



i 



T TPON the Day of and ■ 

^ Year, We, Macers to the Court of Ju- Exccotion a- 
fticiary, fummoned, vparned and charged gainftAffizers. 
die Pcrfons after mentioned, to compear 
before the Lords Juft ice-General, Juftice- 
Clerk and Commiffioners of Jufticiary, 
within the Tolbooth or Criminal Court- 
houfe of Edini'urgh, the — Day of — 
next to comej in the Hour of Caufe, 



J 
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Curia Jtifikiarii S. D. N. Regis, tmta in 
prcetorlo burgi de ^dinburgo-''-—.i die 

menjis • - - , anno Doniim , per 

nobilem et potcntem Comiicm , yu* 

Jiiciarium Gtnernkm, et Honorabiks Ft- 

ros , Jujiiciarium Clericum., D<h 

mhios ■ ' ' - Commiffmiarm yujiici* 
arii diSl, S. D. N. Regh. 
Curia legitime a^rmata. 

Thereafter the Clerk writes in the Book thusi 
Intran. 

That is, The Prifojter enten the Pdnvak 
C. D. indiSIed and accufed at the Infianct 
of A. B. with ConcQurfe of p. F. fo> Ma- 
jejly's Advocate for his Highnefs's Jntere/t, 
as guilty of the Crime cf Murder committed 
hy him., in Maimer mefiiioned in his IndiSi* 
ment raifed againji him thereancjit. 

The Macer, hy Order of Court, com* 

...r^ — mands Silence, and the Prefes orders the 

Tndianieot Pannel's Indictment to be read. —After 

^^^- Reading, the Prefes aflcs the Pannel what 

he has to fay to his Indiftment. — If he 

confefs, then his Confeffion is immediately 

wrote on the Back of the Indidment, and 

figned by him and the Prefes, in Prefence 

of the Aflize, in the Tenor fallowing. 

Edinburgh the — Day of — , and — Years, 

" In Prefence of the Lords Juftice-Ge- 
ncral, Juftice-Cierk, and CommifficMi- 



The Panncl's 
ConfelTion. 
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iny other capital CrimCj in the Form fol- 
lowing. 

INDICTMENT. 



^ 



C T>. you are indi<5led and accufed, at FonnofMi 
the Inftance of A. B. with Concourfe ^^^'^'• 
of D. F. his Maiefty's Advocate, for his 
Highnefs's Intereft, of the Crimes after 
mentioned. That where, by the Laws 
of God, and of this and every well govern- 
ed Realm and Society, the Crimes of Mur- 
der are feverely punifhable, with all the 
Aggravations thereof and Tendencies there- 
to, particularly by Aft of Parliament : — 
Yet true it is and of Verity, That you 
the faid C. D. Shaking off all Fear of God, 
and Regard to the Laws, are guilty Aftor 
art and part, of the forefaid Crime j in so 
FAR AS you, of yourfelf, or with and by 
Accomplices, did mafterfully, out of a 
murdering Defign, and from a propenfe 
and premeditate Malice, lie in wait, upon 

the Day of , and Year, 

betwixt and , in the Parifh 

of , and County of , at the 

Place called , or near by that Place, 

and then and there, betwixt the Hours of 

and ; in the Night-time of the 

faid Day, or upon one or other of the Days 
of the faid Month and Year, or upon one 
or other of the Hours of the faid Night or 
Nights, of the faid Day or Days, feloni- 
oufly attack the Perfon of E. F, without 
E an^ 



i 
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" ment purfued at the Inftance of A. B. 
" with Concourfe of D. F. his M-ijefty's 
" Advocate for his Highnefs's Intereft, a- 
" gainfl C. D. Pannel, with the Pannel's 
" judicial ConfelTion; they find the In- 
" didment as libelled relevant to infer the 
'* Pains of Law ; and remit the Pannel 
" and Indiftment as found relevant to the 
" Knowledge of an Aflize. 

A.C. I.P.D. 



Read to the Xhc Prefcs figns the Interlocutor, and 
''^""''- adds, 7. P. D. that is, In prejence of the 
Lords ; and the Clerk reads it to the Pan- 
nel in Prefence of the Aflize. 

The AflJzers Thereafter the Prefes calls for the Lift 
chofen and of Aflize from the Clerk, and marks fif- 
teen out of the forty five Aflizers, and or- 
ders the Clerk to call them five by five j 
who turning to the Pannel, the Prefes aiks 
him, If he has any thing to objetS, why 
thefe five may not pafs upon his Aflize ? 
and fo on to the reft. — If the Pannel has 
no Objections, the Aflizers turn to the 
Lords again, and the Clerk fwears them 
after the following Manner ; 

Form of the Tou ^vtfweor, TJjat you pall 'Truth fay. 
Oath. . _ . . . „ .- 



U 



a7:d no Truth conceal, in fo far a: you are to 
fafi upon this Inquejiy as you JJ^all an/wer to 
Cod at the Great Day of Judgment. 

This 
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11^ This Oath is fworn by holding up the ■ 

HMght-hand. 1 

^K By an old Statute ^^ it is ordained, That ' J^.!. P«t 

^Hl Judges (hall caufe Aflizers fwear, when " ■ 3 • 

^^ey take their Oath, " That they neither Oath to AJB- 

" " have takpii. nnr (ItmII take. M p/ir nr Rt/AA ^"' ^y our J 



' have taken, nor fliall take, M edc or Budd ^fj', ''>' ° 
of any Party." — Yet this Oath is never 



tendered to them, except when the Judge 
or Party are jealous of the AfTizers. 

The Surgeons of Edinburgh were ex- Surgeom 0/ 
empted by Queen il^^ry from being cited Edirburghe** 

^ .fj ^ , r-' r ^ n ° ■ empted from 

Upon Anizes, becaule of the Peremptbri- Affizes. 
nefs of the Employment ; which was fuf- 

tained by the Juftices ', and has ever fince ' J"'*' '^^'' 
been conftantly obferved as a Rtile. 

If the Panncl has any Objeftion againft Objeaions a- 

Ithe Affizers, his Lawyers muft propone g^'"'* ^flizers 

Wi. - . \. , ■' f. r r_, mult be pfo- 

fttne lame berore they are iworn.— But poncd before 

F where the Pannel emits a Confeflion, there tteyarefworn. 

f Js never any Objedion made againft them. 

' If any of the Aflize be abfent, the Lord AbfentAffizers 
Advocate may crave them to be unlawed, "n'^^w^'^- 
for not attending the Court ; and the Lords 
will order them to be called : — If they do 
not anfwer to their Names, the Court will 
unlaw fuch of them as appep.r frotn the 
Execution to have been perfonally fum- 
moned : — Which Unlaw the Clerk pro- 
nounces to the Macer, who repeats it thus ; 

The Court Jhowi for Law, that — , — , 
and — , and each cf them, are in an Unlaw ^^^^^ ** 
and jimerciament of One hundred Merks, for 
G not 



A 
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r 

■ ' alio at the fame tune a Lift of AHizers, 

H confifting of forty five Perfons, ^refented 

K' and figned by four Lords in Time of Sef- 

^^ ficn, and three in Time of Vacance, who 

muft alfo be fummoned on this Diligence, 

In what Cafe If the Perfon guilty be a Gentleman 

w"J' holding of the Crown, the one half of the 

Landed Men. forty five Affizers muft be Landed Men. 

Perfons indided for capital Crimes, muft 

LmES? have a Ml Copy of the Indiftment, with 

muft be given 3 Lift of the WitnefTes and Afiizers Names 

wihePriftner. and Defignations, fifteen free Days before 

the Day to which they (hall be fummoned 

*Reggl.i67a, to appear to ftand Trial f. This is callr 

*"• "' cd, in Terms of Law, the inductee lega/es. 



Follows the Form of the Diligence for citing 
thf Prifoner, Witneffes^ and ^zers. 

r^EORGE, by the Grace of God, King 
^-^ of Great Britain, France, and Irelajidt 
Defender of thp Faith : To Our Lovits, 

Macers, Mef- 
fengCTS at Arms, Our Sheriff^ in that Part, 
conjundly and feverally, fpecially confti-r 
tute, greeting. Forasmuchas it is hum- 
bly meaned and ihown to Us, by Our 
Trufty B. F. Efq; Our Advocate for Our 
Intereft, and ^. B. Merchant in 




That where, the -^^Day of next 

to come, is appointed for the Trial and E- 
xamination of C- D. Prifoner in the Tol- 
)30oth oi Edinburgh, for (he Crinie of Mur^ 



^m 
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The Lords Juftlce-General, Juftice- Order for 
[■ Clerk, and Commiffioners of Juftlciary, ^^°f£ ''^ 

■ ordain the Affize to inclofe in this Place 
presently, and return their Verdidl To- 

■ morrow at Twelve o' Clock, and the 
haill fifteen to be prefent each under the 
the Pain of One hundred Merks j and 

■ the Pannel in the mean time to be car- 
' ried back to Prifon. 



I 



Thereafter the Prefes orders the Macer None of the 

I intimate to the fifteen AflJzers, not to ^""^^ .„ , . 

f, ,, . f. ... , . move till their 

the Court-houle, till their Verdiaiswric- 
S^erdift is written and fealed. — And, before len and fealed. 
iinclofing of the AflizCj the Clerk, by Or- 
I der of the Court, leaves a Formula with 
I them for their Direction : — And whatever 
rNeceflaries are wanted, fuch as. Meat, 
I Drink, Paper, Pens, Ink, Wax, Candles, 
t§c. are furnifhed. — And the Clerk of 
Court, nor no other Perfon, can be prefent k ri, it p 
with the Affize after they are inclofed '', 2. c. 16. 

Then the Macer inclofes the Affize, by 
locking the Door of the Court-houfe up- 
on them ; fo that none of the fifteen muft Nor '00k over 

, - , a Window, or 

look over a Wmdow, or ipeak to any Per- fpeak to any 
ion, before they have agreed on their Ver- Perfon. 
didt J which if they do, and can be pro- 
ven, the Panne! will plead to be aflbilzied ' ja.vi. Pari, 
in termsof the Statute '. "■ '^- 9>- 
The Affize beine inclofed, and a Chan- .r, ., ,, 

II 1 ^1 1 °r 1 ■ T^T . After the Ver- 

cellor and Clerk 01 their own W umber ditt is agreed 

chofen ; and having agreed all in one on. it " fcaied, 

yoice, or by Plurality of Voices, that the „ ^^^ Lord* 

India- 






sederunt. 
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Indidlment is proven^ in terms of the Paih 
nel's Confeffion, then they xyrite t3icir 
Verdidt ; which is fealed with the Chan- 
cellor or Clerk*s Seal, and diredcd thus : 
^0 the Right Honourable the Lords Jt^m- 
General, Jujlice- Ckrk, and Commijfimers ^ 
Jufiiciary at Edinburgh ; which the Chan- 
cellor keeps till the Court meet. —-When 
this is done, they call to the Maccr (who 
is attending) to open the Door, for all i; 
ended, and their Vcrdift fealed ; whotu> 
cordingly difclofes them. 

The Day thereafter, the Court again 
meeting, the Cleirk inferts the Sederunt of 
the Judges prefent in the Bool^, 2^ before. 

Intran. 
.. B. IndiSled (ind accufed^ tct in die prece^ 

denti. ' " 



1 



Ycrdia j«- The Lords being fet in Judgment, call 

^rpeji. £qj. ^j^^ Chancellor of the Aflize to give in 

their Verdid:, who delivers the fame tothq 

Prefes. — But before opening the Verdid, 

AbfcntAffizerK the Clerk calls the fifteen AHizers to an- 
ijnlawed. ' f^^j. jq (j^gij. Names ; and, if any be ab- 

fent, the Court will fine them in One hun- 
dred Merk^ each, for not attending at gi- 
ving in their Verdicft.— The Form of 5i^ 
Unlgw is as fqllQws ; 



Form of the 



fT 



Tfhe Court /hows for Law^ That and 

-—are in (in Unlaw and Amerciament of 




I hfore the Justiciary Coort. 

within the Tolbooth, or Criminal-court 

Houfe of Edinburgh^ the Day of 

next to come, in the Hour of Caufe, there 
to underly the Law, for the Crime of Mur- 
der committed by you, in Manner men- 
tioned in the Indidtment railed againll you 
thereanent ; to the effed that, being con- 
\\&. thereof, Juftice may be adminiftered 
againfl you, conform to the Laws of this 
Realm. This I do, conform to the prin- 
cipal Letters of Diligence which are dated 

and fignet at Edinburgh, the Day of 

, and Year. Of the which prin- 
cipal Indidment, with aLift of the Affizers 
Names and Defignations, that are to pafs 
upon your Aflize, and a Lift of the Wit- 
nefles Names and Defignations that are to 
be adduced agalnft you, I herewith give 

you a juft and exadl Copy, upon this 

Day of , and Year. Before thcfe 

WitnelTes, &c. &c. 
Ex deliberatione Dominorum CommJJionark- 
rum Jujlmarii. J. G. Maccr. 

Fallows the Form of the Execution returned 
againji the Prifoner. 

UPon the Day of , and Execation *»fl 

Year, IJ.G. Macerof the Jufticiary- pinftthe?*! 
court, paffed at Command of Letters of Di- 
ligence raifed at the Inftance of ^. B, with 
Concourfe of D. F. his Majefty'a Advocate 
for his Highnefs's Intereft, againft C. D. 
Prifoner in the Tolbooth ca Edinburgh. 



-.t 



Verdia read 
19 the Fannel> 



and recorded. 



The Court 
may delay 
pronouncing 
Sentence. 



Sederunt* 
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find {here the Affiv^e inferts their own 
Wordsy or Words to this Purpofe) the LU 
bel proven, in terms of the Pannel's 
own judicial Confeffion; In witnefs 
whereof, thcfe Prcfcnts are fubfgribed 
by our faid Chancellor and Clerk, in our 
Names, Place and Date forefaid, 

H, I. Chaaceliqr* 
/ 7^ X. Clerk. 

When the Jury do rcfturn their Verdift, 
upon a Pannel*s Confeffion, it is thought 
proper the Affize fliould repeat the Con- 
feffion as emitted: — And, in cafe of any lay 
formality, the Court, will order thern to in-r 
clofe again. 

After the Lords have opened tibc Ver-» 
dift, and read it, they give the feme to 
the Clerk to infert in the Book ; and, after 
the Verdidt is recorded, the Clerk rea'ds it 
to the Pannel, in prdeince of the Court^ 
who, after Reading, feals up the fame with 
the Chancellor or Clef'k's Se$l, nev^r to b^ 
opened again but by Order of die Lords* 

The Judges, ifthey Cpe Caufe, may 
delay pronouncing Sentence till a further 
pay; ^nd, in the n^ean tinie, ordain the 
Pannel to be carried back to Prifon. 
. When the ^ourt naeets again, the Clerk 
inferts the Sederunt qf the Judges, ^s be-e 
fore. 

• Intran. 
A. B. IndiSled and fCfufed^ ut in die prece^ 

(lenti. 

The 



1 



I before the Justiciary Court, t^^ 

y* The Verdi<ft being read from the Book, 
in open Court, the Judges pronounce Sen- 
tence of Death againft the Pannel, which 
is recorded of the Tenor following : 

" The Lords Juftice-General, Juftice- sentmceupoii 
*' Clerk and Commiflioners of Jufticiary, theVcrdia. 
" having confidered the Verdidt of AiTize , 

" returned upon the Day of 

*' inftant againft C D. Pannel, whereby it 
" is found proven, he is guilty of the Mur- 
" der of £. F. ; therefore the faid Lords, 
" by the Mouth of L. M. Dempfter of 
" Court, DECERN AND ADJUDGE the faid 
" C. D. to be taken upon TVednejiiay, being 

*' the Day of next to come, from 

" the Tolbooth of Edinburgh, to the Grafs- 
" Market thereof, and there betwixt the 
Hours of Two and Four of the Clock, 
in the Afternoon, to be hanged by the 
Neck, on a Gibbet, untill he be dead : 
And ordain all his moveable Goods and 
Gear to be efcheat, and in-brought to 
his Majefty's Ufe, which is pronounced 
" for Doom." 

A Sentence condemnator in capital TheForfeiwre 

Crimes, except Trealbn, infer only the "P"" ^ ^*"". 

Pains of Death, but no Corruption of oi Crimes, or 

Blood. — The Confequencc of it is like- on a Denun- 

wife a Forfeiture of the Delinquent's Move- com'peaririE"to 

ables, but not of his Lands, or other he- abide Trial. 
ritable Rights. — A Denounciation againft 
3 Party, for not appearing to undergo a 
Trial 





*« iitliGco 
cap. 25. 



Within what 
Time Senten- 
ces for capital 

be put in Ex- 
ecution. 



A Nobleman 
Or Gentle, 
man's Sen- 



Scntprces of 
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Trial in criminal Profeciitions, infers aFor- 
fciture of his Moveables, and likewife (^ 
his Lands and heritable Rights for Life, if 
he remain under it for Year and Day. 

By a Briltjh Statute "" it is declared. That 
no Sentence or judgment of any civil M-agi- 
ftrate, or Court of Judicature, importing 
a capital or corporal Punifliment, if pro- 
nounced in Edinburgh, or anv other Part 
of Scotland to the fouthward of the Frith, 
or River of Forfh, ftiali be put in Execuri- 
on within Icfs than thirty Days after the 
Date of fuch Sentence ;■ and if pronounced 
in any place of the northward of the faid 
Frith, or River of Forth, fhall be put in 
Execution in lefs than forty Days after the 
Date of fuch Sentence. 

In cafe the Criminal be a Nobleman or 
Gentleman, holding of the Crown,- ordi- 
narily the Sentence runs thus, To have bis 
Head fevered from his Body ; — which of old 
was by a Sword or an Ax, but now by a 
Machine or Inftrument called the Maiden. 

And notorious Criminals, fuch as Parri- 
cides, Murderers, RobberSf Houfe-breakers, 
going under the Name of Egyptian Vaga- 
bonds, and Sorners, are fentenced to be hung 
in Chains, and generally at the Place where 
the Crimes have been committed) to be 
publick Examples in terrorem of others : — 
But iri Cafes of Beaftiallty, the Criminal 
and the Brute are generally ftifled with a 
Rope, and thereafter burnt in the Morning 
before Sun-riling : As alfo Witches, &c. 

The, 
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The Sentence is read by the Clerk to Sentences «* 
the Dempfter, and the Dempfter repeats by'iheDemp- 
the fame to the Pannel, in the foUowing flw. ■ 

Words; ■ 

" Whereas, by the Verdifl of an Af- ^ g^^^ 
*' fize returned againft you C. D. Pannel, commi 
•' it is found proven, That you are guilty Cafes, 
*' of the Murder of E. F. Therefore 
" the Lords Juftice-General, Juftice-CIerk, 
" and Commi/Tioners of Jufticiary, and I 
" in their Name, decern and adjudge 
" you the faid C. D. to be taken upon 

Wednefdajy being the Day of 

next to come, from the Tolbooth of 
'Edinburgh^ to the Grafi-Market there-" 

■ of, and there, betwixt the Hours of 
' Two and Four of the Clock in the Af- 

■ ternoon, to be hanged by the Neck on 
*' a Gibbet until you be dead. And oh- 
" DAIN all your moveable Goods and Gear 
" -to be efcheat and in-brought to his Ma- 
*' jefty's Ufe." And this I give for Doom. 

God fave the King. 

A Woman with Child, convi<fled of a Women with 
capital Crime, is allowed to plead her Bel- '^i^jjj j™^f, 
ly, for obtaining a Delay of Sentence a- seiiy. 
gainft her : — In fuch Cafes the Lords grant 
Warrant to cite Midwives to compear, and 
try whether the Prifoner be with Child or 
not; — ^who compearing, are fworn, and 
■remove out of the Court-houfe to another 
Room with the Pannel, and thereafter re- 
II enter; 




Within what 
Time Sent en - 



A Nobleman 

Or Gentle, 
man's Sen- 
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Trial in criminal Profcciitions, infers a For- 
feiture of his Moveables, and Hkewife oi 
his Lands and heritable Rights for Life, li 
he remain under it for Year and Day, 

By a Britip Statute " it is declared. Thai 
no Sentence or Judgment of any civil Magi- 
ftrate, or Court of Judicature, iiTiporting 
a capital or corporal Punifliment, if pro- 
nounced in Edinburgh, or any other Pad 
of Scotland to the fouthward of the Fritl^ 
or River of For'h, iliall be put in Executt' 
on within Icfs than thirty Days after the 
Date of fuch Sentence j and if pronounced 
in any place of the northward of the faid 
Frith, or River of Forth, fliall be put in 
Execution in lefs than forty Days after the 
Date of fuch Sentence, 

In cafe the Criminal be a Nobleman 01 
Gentleman, holding of the Crown,' ordi- 
narily the Sentence runs thus. To have hh 
Head fevered from his Body; — which of old 
was by a Sword or an Ax, but now by a 
Machine or Inftrument called the Maiden. 

And notorious Criminals, fuch as Parri- 
cides, Murderers, Robbers, Houfe-breakers, 
going under the Name of Egyptian Vaga- 
bonds, and Somers, are fentenced to be hung 
in Chains, and generally at the Place where 
the Crimes have been committed, to be 
publick Examples in terrorem of others : — 
But in Cafes of Beaftiality, the Criminal 
and the Brute are generally ftifled with a 
Rope, and thereafter burnt in the Morning 
before Sun-rifing : As alfo Witches, (s'c. 
The 



1 



before tfie Justiciary Court. 49 



1 



This Oath is fworn by holding up the 
Right-hand. 

By an old Statute *■, it is ordained, That " J^-^' Paft ' 

all Judges fhall caufe Affizers fweai*, when ' ■ ' • 

they take their Oath, " That they neither Oath to Aifr. 

" have taken, nor fliall take, M ede or Budd ^f",^^ ""'' 



tendered to them, except when the Judge 
Or Party are jealous of the AlTizers. 

The Surgeons of Edinburgh wfere ex- Surgeons of 
empted by Queen Mi?ry from being cited Edinburgh e*- 
upon Anizes, became 01 the reremptOn- Affizes. 
nefs of the Employment ; which was fuf- 
tained by the Juftices ', and has ever fince ' ■'"'>' '^''** 
been conftantly obferved as a Rlile. 

If the Pannel has any Objeflion againft Objeflions a* 
the AiTizers, his Lawyers muft propone g^'^'JAffizers 

the fame before they are fworn. But poned before 

where the Pannel emits a Confeffion, there ttey are fworn. 
is never any Objedtlon tnade againft them. 

If any of the Aflize be ahfent, the Lord AbfentAiTueis 
Advocate may crave them to be unlawed, ""^ii'^'*''* 
for not attending the Court ; and the Lords 
will order them to he called : — If they do 
not anfwer to their Names, the Court will 
unlaw fuch of them as appear frotn the 
Execution to have been perfonally fum- 
moned : — Which Unlaw the Clerk pro- 
nounces to the Macerj who repeats it thus : 

The Court Jhrjjs Jor Law, that — , — , 
and — , and each cf them, are in an Unla-w ^^^ "^ "* 
md Amerciament of Onr hundred Merks^fcr 
G tiot 



\ 
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cc 



" ment purfued at the Inftance of u?^. A 
with Concourfe of D. F. his Majefty'i 
Advocate for his Highnefs's Interdft, a- 
gainft C. Z), Pannel, with the Pannel's 
" judicial Confeffion; .They riND thtf In- 
" diftment as libelled relevant to infer the 
*^ Pains of. Law; and remit the Pannd 
•* and Indiftment as found relevant to thcl 
** Knowledge of an Aflize. 



-« . 



Rfiadtothj ..The Prefes figns the Interloctttof , and] 
*^*""*'- adds, /. ^. Z). that is, In prefence of 

Lords i and the Clerk reads it to the Pafr| 

nel in Prefence of the Affize.- 

The Affizers Thereafter* the Prefes calls' for the Lif 
chofen and of Affizc from the Clerk, and marks m 

teen out of the forty five Affizers, and o^| 
ders the Clerk to call them five by five} 
who turning to the Pannel, the Prefes aib 
him, If he has ai>y thing to object, whj 
thefe five riiay not pafs upon his Affize! 
and fo on to the reft, — If the Pannel. hai 
V no Objedlions, the Afiizers turn to the 
Lords again, and' the Clerk fwcars thm' 
after the following. Manner : 

Form of the Tbu iivt/wear^ That you Jhall Truth faf. 
Oath. a7td no Truth conceal^ in fo far as you are to 

pafs upon this In^uejiy as you Jhall anfivertd 
Cod at the Great Day of Judgment. 

• This 
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■"^* rtrefentlv. and return their Verdift To- ^k 



The Lords Juftlce-General, Juftke- Order for 
[ Clerk, and Commiffioners of jufticiary, '^^1°^^ ''^ 
' ordain the Affize to inclofe in this Place 
prefently, and return their Verdidt To- 
,^* morrow at Twelve o' Clock, and the 
'^' hail! fifteen to be prefent each under the 
" the Pain of One hundred Merks ; and 
'-* the Pannel in the mean time to be car- 
■a,' ried back to Prifon. 



B Thereafter the Prefes orders the Macer None of the 
to intimate to the fifteen Afiizers, not to ^^'■'^ "„ , . 

_ , „ , - ■111- move till theic 

remove out or the Court-houle, till their Verdiaiswrlt- 
Verdidt is written and fealed.- — And, before ten and fealed. 
inclofing of the Aflize, the Clerk, by Or- 
der of the Court, leaves a Formula with 
them for their Direction :— And whatever 
Neceflaries are wanted, fuch as. Meat, 
Drink, Paper, Pens, Ink, Wax, Candles, 
Gfc. are furnilhed. — And the Clerk of 
Court, nor no other Perfon, can be prefent ^ p, jj p 
with the Aflize after they are inclofcd ''. z. c. 16. 

Then the Macer inclofes the Aflize, by 
' locking the Door of the Court-houfe up- 
on them ; fo that none of the fifteen muft fwmdow!Tr 
look over a Window, or fpeak to any Per- fpcak «» any 
fon, before they have agreed on their Ver- ^"^°°- 
diifl ; which if they do, and can be pro- 
ven, the Panne! will plead to be aflbilzied ' ja.vr. Pari. 
in termsof the Statute '. "■ *^- 5'- 

The Aflize being inclofed, and a Chan- Af,griheVer 
cellor and Clerk of their own Number di& is agreed 
chofen 1 and having agreed all in one on-'f 'sfialed, 

■wr ■ t 1-.1 !■ P-mr- 1 1 *nd directed 

Voice, or by Plurality of Voices, that the to the Lords. 
India- 



sederunt. 
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Indiiftment is proven^ in terms of the Pan? 
nel's Confeflion, then they write their 
Verdidt ; which is fealed with the Chan- 
cellor or Clerk*s Seal, and dire(3:cd thus : 
To the Right Honourable the Lords Jiijlice- 
General, Jujlice- Clerk, and Commiffioners oj 
yu/liciary at Edinburgh ; which the Chan- 1 
eel lor keeps till the Court meet. —When I 
this is done, they call to the Macer (who I 
is attending) to open the Door, for all is I 
ended, and their Verdict fealed ; who ac- 
cordingly difclofes them. 

The Day thereafter, the Court again 
meeting, the Clerk inferts the Sederunt of 
the Judges prefent in the Boole, as before. 

Intrati. 
A.B. IndiSted ^nd accufed^ ut in die prece^ 
denti. ^ 






The Lords being fet in Judgment, call 
for the Chancellor of the Affize to give in 
their Verdift, who delivers the fame to th^ 
Prefes. — But before opening the Verdift, 
AbfcntAffizers the Clerk calls the fifteen Aflizers to an- 
jjnlawed. ' f^^j. ^6 their Names \ and, if any be ab- 

fent, the Court will fine them in One hun-* 
dred Merk^ each, for not attending at gi- 
ving in their Verdia. — The Form of th^ 
Unl^w is as fpllpws ; 

Fpim> of the The Court Jhows for Law, That and 

Pf>)^w, ^1., a re in m TJnlaw and Amerciament qf 
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? hundred Merks for not attending at gi- 
ving in of the VerdiSi. 

A.C. l.P.D. 



If any of the AffiEC are abfent, the Vcrfia mnft 

E,Qrds will delay opening of the Ver- J]J)'aj| ^^"Vf 
ict, till they are prefent, in cafe of In- r,ie are prcr 
brmalities or Miftakes. — But, if none of f^"'- 
the Affize be abfent, the Lords open the 
Veidid, and read the fame ; which is of 
the Form following: 



! 



As 6 13 1 



A. B. Merchant in Edin- 

H. I. Merchant there 
J. K. Brexver there 
D. A. Vintner there 
^. A. Merchaui there 



D.B.Baxter there 
H. F. Wright there 
J, C, Merchant [here 
J.D. Smith there 

B. D. Merchant in Etlinburgh * 

C. G. Gunfmith there 
S. A. Pewtercr there 
T. M. Wigmaker there 
H. A. Wright there 

Edinburgh, the Day of 17 

" The above Affize having inclofed did Verdif^. 
" chufe H. I. to be their Chancellor, and 
" J. K. to be their Clerk ; and, having 
*' confidered the Indidment purfued at the 
" Inftanceof^.-B. withQoncourfeof jD.F. 
" his Majefty's Advocate, for his High- 
" nefs's Intereft, againll: C D. Pannel, the 
** Lords Juftice-General, Juftice-Clerk and 
** Commiflioners of Jufticiary their Inter-' 
*' locator thereon, with the Pannel's judi- 
f ' cial Cpnfeffion ; They all, in one Voice, 



H 
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VerdJa read 
tq the Pannel> 



and recorded. 



The Court 
may delay 
pronouncing 
Sentence. 



Sederunt. 



*^ find {here the A/ftz^ inferts their own 
" Words ^ or Words to this Purpofe) the Li- 
" bel proven, in terms of the Pannel's 
** own judicial Confeflion: In witnefs 
^' whereof, thefe Prefents are fubfcribed 
*^ by oar faid Chancellor and Clerk, in our 
^^ Names, Place and Date forefaid. 

Hf L Chaacellor* 
, J. J^, Clerk. 

When the Jury do re?turn their Verdift, 
upon a PanneKs Confeflion, it is thought 
proper the Aflize fhould repeat the Con- 
feflion as emitted :*~ And, in cafe of any In^ 
formality , the Court will order thein to in-t 
clofe again. 

After the Lords have opened the Ver-t 
didt, and read it, they give the faitie to 
the Clerk to infert in the Book ; and, after 
the Verdid: is recorded, the Clerk reads it 
to the Pannel, in prefence of the Court^ 
who, after Reading, feals up the fame with 
the Chancellor or Clefk's Seal, ncv«r to b^ 
opened again but by Order of the Lords. 

The Judges, if they fee Caufe, may 
delay pronouncing Sentence till a further 
Day ; ^nd, in the mean time, ordain the 
Pannel to be carried back to Pjrifon. 
. When the ^ourt meets again, the Clerk 
inferts the Sederunt qf the Judges, ^s be-r 
fore. 

Lttran. 
A. B, LtdiSled and fCfufed^ ta in die prece^ 

(lentil 

The 
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before the Justiciary Court, ^5 

T The Verdidl being read from the Book, 
_ in open Court, the Judges pronounce Sen- 
_ tence of Death againft the Pannel, which 
t; is recorded of the Tenor following : 

" The Lords Juftice-General, Juftice- smtenccupoii 
Clerk and Commiffioners of Julliciary, theVerdidt. 
having confidered the Verdift of Affize 

returned upon the Day of 

inftant againft C. D. Pannel, whereby it 
Is found proven, he is guilty of the Mur- 
der of E. F. ; therefore the faid Lords, 
by the Mouth of L. M. Dempfter of 
Court, DECERN AND ADJUDGE the faid 
C. D. to he taken upon JVedneJdny^ being 

the Day of next to come, from 

the Tolbooth of Edinburgh, to the Grafs- 
Market thereofj and there betwixt the 
" Hours of Two and Four of the Clock, 
" in the Afternoon, to be hanged by the 
" Neck, on a Gibbet, untlll he be dead : 
" And ordain all his moveable Goods and 
" Gear to be efcheat, and in-brought to 
" his Majefty's Ufe, which is pronounced 
" for Doom." 

A Sentence condemnator in capital TheForfeirare 
Crimes, except Treaibn, infer only the ^^ ^ ^^"■._ 
Pains of Death, but no Corruption of tai crimes, or 
Blood. — The Confequence of it is like- onaDetmn- 
wife a Forfeiture of the Delinquent's Move- ~,5;ig''2 
ables, but not of his Lands, or other he- abide Trial. 
ritable Rights. — A Denounciation againft 
a Partv, for not appearing to undergo a 

Ttkl 
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Trial in criminal Profcciitions, infers a For- 
feiture of his Moveable^i and likewife i the 
his Lands and heritable Rights for Life, if tL 
he remain under it for Year and Day, \^ 
*» iitliGeoL By a Britijh Statute "* it is declared, That 
^P- *S- no Sentence or Judgment of any civil Magi- 1 

ftrate, or Court of Judicature, inlpoftingl" 
Within what ^ ^^^^^^ or corporal Punifliment, if pro*.|^ 
Time Senten- nounccd in Edinburgb^ or any other Part r 
Crimes St? ^^ Scotland to the fouthward of the Fritki I 
bTpuTi^Ex^ or River of Forth, ihali be put in Ejtecuti- 1 
^cution. on within lefs than thirty Days after the 

Date of fuch Sentence j and if pronoimced 

in any place of the northward of the faid 

Frith, or River of Forth, {hall be put in 

Execution in lefs than forty Days after the 

Date of fuch Sentence. 

A Nobleman In cafe the Criminal be a Nobleman or 

San?sS Gentleman, holding of the Crown, ordi- 

tcnce. narily the Sentence runs thus, To have bis 

Head fevered from his Body >--— which of old 

was by a Sword or an Axj but now by a 

Machine or Inftrument called the Maiden. 

Sentences of And notorious Criminals, fuch as Parri^^ 

aSnTls!"^ "' ^^^^^> Murderers, Robbers, Houfe^reakers^ 

going under the Name of Egyptian Vaga- 
bonds, and Somers, are fentenced to be hung 
in Chains, and generally at the Place where 
the Crimes have been committed^ to be 
publick Examples in terrorem of others :-— 
But in Cafes of Beaftiality, the Criminal 
and the Brute are generally ftifled with a 
Rope, and thereafter burnt in the Morning 
before Sun-rifing : As alfo Witches^ Gf^. 

The 
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The Sentence is read by the Clerk to Sentences « 

'the Demprter, and the Dempfter repeats b^th^Demp- 

■the fame to the PanncI, in the following flw. 
"Words ; 

" Whereas, by the Verdid of an Af- . c . v s* 
•* fize returned againft you C D. Pannel, commoo 
" it is found proven, That you are guilty Cafes. 
*' of the Murder of £. F. Therefore 
*' the Lords Juftice-General.Juftice-CIerk, 
and Commiffioners of Jufticiary, and I 
h* in their Name, decern and adjudge 
you the faid C D. to be taken upon 

Wednejday^ being the Day of 

next to come, from the Tolbooth of 
Edinhurgh, to the Grafi-Market there- 
" of, and there, betwixt the Hours of 
" Two and Four of the Clock in the Af- 
" ternoon, to be hanged by the Neck on 
*' a Gibbet until you be dead. And oh- 
" DAiN all your moveable Goods and Gear 
" -to be cfcheat and in-brought to his Ma- 
** jefty's Uie." And this I give for Doom. 
God fave the King. 

A Woman with Child, convided of a Women with 
capital Crime, is allowed to plead her Bel- '^'^''^ "J^^ 
ly, for obtaining a Delay of Sentence a- Bell/. 
gainft her : — In fuch Cafes the Lords grant 
Warrant to cite Midwives to compear, and 
try whether the Prifoner be with Child or 
not; — ^who compearing, are fworn, and 
•remove out of the Court-houfe to another 
Room with the Pannel, and thereafter re- 
M enter* 
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K> enter, and deliver their Opinion in i 

K Matter referred to them ; according 

K^ which the Lords either delay or procet 

K to give Sentence.— After pronouncing Sei 

. ■ tence, the Pannel is carried back to Pi 

fon, therein to remain till the Day of Y 
.™ . Execution.-^ And a Warrant is immet 
lauft be given atcly wrote out by the Clerk, and figned b 
for the Crimi- the Judgcs, to the Magiftrates of Edtn^argi 
tioa """ ^° ^^^ ^^^ Sentence put in Execution, 
V they (hall be anfwerable at their higheft I 

H ril. The Form of which Warrant 

IP follows : 



" Whereas, by the Verdlft of an Ai- 
" fizc returned againft C. D. Pannel, it is 
" found proven, That he is guilty of the 
" Murder of £. F. Therefore he is by 
" us the Lords Juftice-General, Juftice- 
" Clerk, and Commiflioners of Jufticiary, 
" DECERNED and ADJUDGED to be taken, 
*' upon Wednefday, being the — ■ — Day of 
" _— — next to come, from the Tolbooth 
" of Edinburgh to the Grafs-Market there- 
" of, and there, betwixt the Hours of 
" Two and Four of the Clock in the Af- 
" ternoon, to be hanged by the Neck on 
" a Gibbet until he be dead; We ordain 
" the Magiftrates of Edinburgh to fee the 
" faid Sentence put in Execution, as they 
" will be anfwerable on their higheft Pe- 

'• ril. Given at Edinburgh the Day 

" of , 17 — Years."— This is termed 

ihe Dead Warrant. 

SECT. 
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SECT. VI. 

uCencerfiing the Judicial Procedure again/lCa-^ 
pita/ Offenders, who Jiand Trial upon the 
Probation to be adduced againji them, and 
the Method fuch Ferfons have ^forcing 
their own "Trials, -with the Forms thereto 
relatirjg. 

lERSONS apprehended andimpnfon- Pwronsmay 
edfor any Capital Crime, if they are ^^^f^, 
»nfciou6 of their Innocence, or the De- 
: of the Probation againft them, may 
Brce their Trials, by giving in a Petition 
' any of the Lords of Jufticiary, (with 
Han Extrad of the Warrant of Commit- 
ment, iigned by the Keeper of the Pri- 
fon, expreffing the Caufe or Crime for 
which they are imprifoned) craving Pre- 
cepts or Letters of Intimation, for intima- 
ting to his Majefty's Advocate, or Party ap- 
pearing by the Warrant to be concerned, 
to fix a Day for his Trial, within fixty Days 
next after the Intimation, under the Pains 
and Certifications contained in the Sta- " will, rri, 
tute". Pari. 6. .70.. 

By this excellent Law, which was intro- No Perfon to 
duced to fecure the Subieft againfi: wrong- ^. \^?''^^o'^^ 

T ■ ., i 1 T-. 1 . without 3 

ous Imprnonment, and undue Delays in fjgned ]„for. 

Trials i It is deplared, That all Informers mation, and 

fliall fign their Informations ; and that no JJ'^eon' in 

Perfon ftiall be imprifoned for Cuftody, in Writing, 
•rder to Trial for any Crime or Offence, 
without 
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enter, and deliver their Opinion 
Matter referred to them ; according 
which the Lords either delay or pro 
to give Sentence* — After pronoancing Seo-I 
tence, the Pannel is carried back to Pii- 
fon, therein to remain till the Day of i 
, Execution.-^ And a Warrant is immoi 
e given ately wrote out by the Clerk, and figned, I 
Crimi- the Judges, to the Magiftrates of Edtnhur^ 
■*"^ to fee the Sentence put in Execution, 
they Ihall be anfwerable at their higheft I 
ril. The Form of which Warrant is \ 
follows : 



Fonn of the 
Warrant. 



" Whereas, by the Verdiift of an Af 
" fizc returned againft C. D. Pannel, 
*' found proven. That he is guilty of tbt 
" Murder of £. K Therefore he is by 
** us the Lords Juftice-General, Juftice- 
" Clerk, and Commiffioners of Jufticiary, 
" DECERNED and ADJUDGED to be taken, 
" upon IVednefday, being the — ■ — Day ol 
" — ' — next to come, from the Tolbooth 
" of Edinburgh to the Grafi-Market there- 
" of, and there, betwixt the Hours ol 
" Two and Four of the Clock in the Af- 
" ternoon, to be hanged by the Neck en 
" a Gibbet until he be dead ; We ordain 
" the Magiftrates of Edinburgh to fee the 
*' faid Sentence put in Execution, as they 
" will be anfwerable on their higheft Pe- 

*• ril. Given at Edinburgh the Day 

" of——, 17 — Years."*— This is termed 
tfie Dead Warrant. 

SECT. 
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Concerning the Judicial Procedure againjl Ca~ 
pital Offenders, -who Jiand Trial upon the 
Probation to be adduced againjl them, and 
the Method fuch Ferfons have of forcing 
their own "Trials, with the Forms thereto 
relating. 

PERSONS apprehended and imprifon- Pcrfons may 
ed for any Capital Crime, if they are ^°^^SL. 
confcious of their Innocence, or the De- 
feat of the Probation againft them, may 
force their Trials, by giving in a Petition 
to any of the Lords of Jufticiary, (with 
an Extraft of the Warrant of Commit- 
ment, figned by the Keeper of the Pri- 
son, expreffing the Caufe or Crime for 
ffhich they are imprifoned ) craving Pre- 
fCpts or Letters of Intimation, for intima- 
|ng to his Majefty's Advocate, or Party ap- 
pearing by the Warrant to be concerned, 
B fix a Day for his Trial, within fixty Days 
text after the Intimation, under the Pains 
iid Certifications contained in the Sta- 

jten Pirl.6. lyoi 

By this excellent Law, which was intro- No Perfon w 
feuced to fecure tlie Subieift againft wrong- '°^. i^pfifon*^ 

r J j° r» 1 ■ without a 

ous Impnionment, and undue Delays in (jgned infori 

Trials ; It is declared. That all Informers mation, an4 

ihall fign their Informations j and that no ^^,1^ ia 

Pcrfon ftiall be imprifoned for Cuftody, in Writing. 
~ •dst to Trial for any Crime or Offence, 
without 
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without a Warrant in Writ, cxprcfling ditll 
particular Caufe for which he is imprifcMi-|jS 
cd ; and of which Warrant, the MeflenJi] 
gcr, or Executor thereof, before InumfoB^F ^ 
ment, or the Keeper of the Prifcm n\ 
ceiving the £ime, is thereby ordained 
ive a juft Double immediately under 
and to the Prifoner himfelf, for the ~ 
pofe after mentioned. — And all W; 
for Imprifonment, either proceeding u 
Informations not fubfcrib^d, or not 
prefling the particular Caufe, fhall be^v 
an \ null 5 and the Judge or Officer of 
- • Law» and all otjiers whatfomevei- fub 
bing the fame, and the Executor, or K 
of the Prifon, who (hall receive and 
tain the Perfon fo wrpngoufly orderisd 
be iniprifoned, or refufing a Double of 
Warrant of Commitment, ithall be li 
in the Puniflhment of wrongous Impr; 
mcnt. 
Crimai not And, to the Effedl Perfons impri(c 
ctpital dcr for Cuftody, in order to Trial, may not 

wrongouily delayed and detained, it is ^ifir^ 
flared by this Ad, That all Crimes not hh) 
Manner pf . ferring Capital Punishment ihall be bailr 
fh^Confi-""*^ able J and that the JPrifqner, or Perfon ost 
fluppfei. dered to be iniprifoned, may apply to. thft* 

Committer, or Conamiflioners qf JufticMr 
ry> or pther Judge comipetent, for Coguir 
tion of the Crime, and offer to find fufll^ 
cicnt Caution to appear, and anfwer to a^ 
ny Libel that fhail be offered agaifift 
jiim, fpr thp Crime or P|Fpnce ^vher^wHii 
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lie is charged, at any time within the 
Space of fixMonths.and that under fuch Pe- 
■lahy as the faid Committer, or the Lords of 
■Jufticiary, or other Judge competent, fhall 
anodify and appoint. — And, upon fuch Ap- 
plication, the Committer, " or Lords of Ju- 
diciary, or other Judge competent, {hall 
firft cognofce whether the Crime be capi- 
tal or not, in order to finding the Ball al-i 
Jenarly ; and if they find it bailable, then 
they are obliged to modify the Sum for 
which the Bail is to be found, within 24 
Hours after fuch Application, not exceed- 
ing 6000 Merks for a Nobleman, 3000 
Merks for a landed Gentleman, 1000 
Merks for any other Gentleman and Bur- 
gefs, and 300 Merks for any other inferi- 
or Perfon, under the Pain of wrongous 
Imprifonment. — And, upon the Party's 
finding fuch Bail, as aforefaid, and deli- 
vering or offering the fame to the Clerk, 
and Inftruments taken upon the Delivery, 
or Offer of fufficient Caution, the Com- 
mitter, or Judicatory competent, fliall or- 
der his Liberation, or difcharge his Impri- 
fonment, if not incarcerate, under the Pe- 
nalty of wrongous Imprifonment. — And 
fuch Bail being offered to the Judge or 
Magiftrate, to whom the Execution of the 
Warrant is directed, he is obliged to ac- 
cept of fuch Bail, and fet the Prifoner at 
Liberty under the like Penalty. 

By the fame Ad it is alfo declared, 
That, upon Application of any Prifoncf 
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for Cuftody in order to Trial, whether fbF 
capital or bailable Crimes, to any of the I 
Lords of Jufticiary, or other Judge com- 
petent, for judging the Crime for which 
he is imprifoned, and producing the Double 
of the Warrant of his Commitment un- 
der the Keeper's Hand, the fai^ Judge 
ftiall, within 24 Hours after fuch Appli- 
cation, under the Pain of wrongous Im- 
prifonment, give out Letters or Precepte 
diredted to Meflengers, for intimating to 
his Majefty's Advocate, or Procurator Fif- 
cal, and Party concerned, if any be, to 
fix a Diet for the Trial within fixty Days 
after the Intimation ; with Certification if 
they fail, the Prifoner fliall be difcharged 
and fet at Liberty without Delay ; and 
the Judges are ordained to do the fame 
under the Penalty forefaid, unlefs the De- 
lay be upon the Prifoner's Petition or D&- 
iire. 

The Diet for Trial being prefixed, the 
Magiftrates of the Place, or Keeper of the 
Prifon, (hall be then obliged to deliver the 
Prifoner to a fufficient Guard, to be pro- 
vided by them, tliat the Prifoner may be 
fifted before the Judge competent, and 
his Majefty's Advocate, or Procurator 
Fifcal, ftiall infift in the Libel, and the 
Judge put the fame to a Trial, to be de- 
termined by a final Sentence within 40 
Days, if before the Lords of Jufticiary, 
and 30 Days, if before any other Judge :— 
And if his Majefty's Advocate, or Procu^ 
ratpf 




r 
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rafor Fifcal do not infift in the Trial at the 
Day appointed, and profecute the fame to 

- the Conclufion, then the Diet (hall be^m- 
~ Jiiiciter deferted, and the Prifoner immedi- 

- ately liberate from his Imprifonment, for 
that Crime or Offence. 

If no Procefs be raifed and execute with- NoProeersbe- 
in the Time allowed, or, in cafe of not ^"^J^'^^^ ^ 

• - f,. , , wKiiin the DO 

infmmg at the Diet, and brmging the Pro- Days, the 
cefs to a Conclufion, within the forefaid t^onieciiiences. 
Space, then the Prifoner may apply to any 
of the Lords of Jufticiary, or Judge-corn- J 

petent ; and, upon his Application, and , 

inftruSing that the Time limited by Law» : 

for infilling or concluding the Procefs, is 
elapfed, and Inftruments taken thereupon, 
the Lords of Jufticiary^ or Judge-compe^ 
Jent are obliged, within twenty four Hours, 
to iiTue out Letters or Precepts direift to 
Mefiengers, for charging the Magiftrates', 
or Keepers of the Prifon, where the Prifo- 
DCr is detained, for fetting him at Liberty, 
under the Pain of wrongous Imprifonment; 
Without Prejudice to the Keeper of the 
Prifon, as to his Dues in all Cafes of Libe- 
ration, as formerly before this A(5t. 

And the Prifoner being fo hberate, it The Pnfanrf 
Ihall not be lawful to put or detain him in notto be again 
Prifon for the fame Crime, under the Pe^ ESlor' 
nalty of wrongous Imprifonment, in cafe the fame 
his former Liberation be made known to ^''™^- *'"^^?^ 
die Committer before the Warrant be minai Letters, 
granted, or, in cafe he be detained, after 
his former Imprifonment is fufficiently in-- 
ftruaed 



1 
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ftrufled to the Keeper of the Prifon, who, 
upon Production of the former Warrant 
of his Liberation from his Imprifonment, 
for the fame Critne, fliall be obliged to fet 
the Prifoner forthwith at Liberty, unlefs 
there be new Crihiinai Letters raifed be- 
fore the Commiflioners of Jufticiary, and 
duly execute againfl: the faid Prl oner. In 
which Cafe, he (ball be imprifoned of 
new, tho' the faid Letters be raifed for the 
fame Crime, for which he was formerly in* 
carcerate.— And it is declared lawful to ap- 
prehend and fecure him at the Time of ex- 
ecuting the faid Letters, or at any Tim* 
thereafter, before Trial, and to detain him 
till his Trial, or that he be fet at liberty ia 
due Courfe of Law. 
U fuch CafcF, And his Majefty's Advocate is tb infift 
when mufl the j^ [he faid Libel, and profecute the fame 
to a final Sentence, within Forty Days af- 
ter the Prifoner is of new incarcerate 
thereupon, unlefs the Delay be upon the 
Application, or at the Defire of the Prifo- 
ner, wherein if the King's Advocate fail, 
the Diet is to be deferted pmpliciter, and 
the Prifoner ordained to be fet at liberty 
from the faid Imprifonment, and he be for 
ever free fromi all Qyeftion or Procefs for 
the faid Crime or Offence. 

But, in Cafes of Treafon, the Prifoner 
(hall not have Accefs to apply for prefixing 
a Diet for Procefs for 40 Days, after his 
Imprifonment ; after elapfing of which, 
the Lords of Jufticiary, or any one of 
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pem, {hall, upon the Application of the 

rifoner, ilTue forth Precepts, as in other 

Cafes. — And, in cafe of not infiftlng or 

Iprofecuting the Procefs as aforefaid, the 

■Prifoner is to be liberate upon fufficient 

^|ail found, to compear, at any Time when 

jlled, within twelve Months, for his good 

nd peaceable Behaviour in the mean time j 

Jthe faid Bail not exceeding the Double of 

I the Bail in other Crimes. 

By this A(ft, it is further declared, That > 
I the fame is not to be extended to Imprifon- \ 
• ments for Debts, or upon Sentences for any 
other Caufes than what is above mention- 
ed, nor to the Laws concerning the De- 
predations and Thefts in the Borders and 
Highlands, nor to Imprifonments for break- 
ing the Peace, or for Indignities to Ma- 
giftrates, and other inferior Judges, &c. 
for which they are to proceed as formerly; 
the Perfon imprifoned having always Re- 
lief by offering Bail, and demanding a 
Trial as above. 

The Penalties by this AG: are L. 6000. 
for a Nobleman, and £,.4000. for a land- 
ed Gentleman, and L. zooo. for every o- 
ther Gentleman and Burgefs, and L. 40Q. 
for other Perfons. — And, if the Prifoner 
be detained after elapfing of the refpedtive 
Days above prefcribed for obtaining his Li- 
berty, the judges, Magiftrates or others 
wrongoully detaining, to be liable in the 
"Penalties following, 172;. of L. 100. each 
I Day 



extended. 



H 



penalties for 
wrongous Im- 
prifonnneiit by 
this Aft. 



66 75&ef FORM ^ ]?R0CEss 

Day for a Nobleman, 1166. 13.x. 4. </« 

for a landed Gentleman, 2Lu 33. 6. i. 8.^* 

for other Gentlemen and Burgeffes, L. 6. 

13. J. 4.//. for other Perfons, befides lo- 

fing their Offices, and being incapable of 

publick Truft. — The Penalty to belong tb 

the Party imprifoned, to be recovered by 

Procefs before the Court of Seffion, fum- 

inarily difcuffed without abiding the Courfc 

of the Rolls, and not be modified by any 

Power or Authority Avhatfomever. 

To what this This Aft IS extended to all Confine- 

Aa is extend- ments, not either confented to by the Par- 

^ ty, or inflifted after Trial by Sentence.— 

And difcharges all clofe Imprifonment be- 
yond the Space of eight Days from the 
Commitment, under the Pains of wrong- 
ous Imprifonment above mentioned. 
None to be By tnis Ad:, no Perfon is to be tranf- 

tranfportcd ported forth of the Kingdom ; except with 
ConfenVor by ^^^ own Confcnt given before a Judge, or 
legal Sen- . by legal Sentence.— And fuch Judges and 
tence. Magiftrates who fhall give orders otherwife, 

for fuch Tranfportation, as like wife all fuch 
who (hall tranfport any Perfon without a 
lawful Warrant from a Judge or Magi- 
ftrate, (hall be liable to the Pains of wrong- 
ous Imprifonment, and declared incapable 
of all publick Truft. 
Proccffesfor Proqeflbs for wrongous Imprifonment 
^fSm°^' on this Aft fhall prefcribe if not purfued 
prefcribewith- within three Years, after the laft Day of 
in three Years, the wrongous Imprifonment; and, Pro- 
cefs 
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Tcefs being once raifed, the fame fliall pre- 
fcribe, if not infifted in yearly thereafter. 
And, by a Britijh Statute % it is deck- ' 
'- red lawful for every Magiftrate, Judge, 

and Court of Judicature in Scotland-, to ex- B^'' "n Cri- 
^ tend the Bail to be taken on any Criminal ^i^on^S,'" 
' Information, in virtue of the forefaid Adt, this AS. 
- to double the Sums therein mentioned. 



Follows the Form of the Petition la-hicb the 
Prifoner gives in to the Lords for Letters 
or Precepts of Intimation. 



1 



Unto the Right Honourable the Lords '^ufiice- 
General, fufiice-^Clerk and Commi^oners 
of Jujiieiary, 

7Af P E T I T T O N fi/ C. D. Prifoner in 

the Tolhooth of Edinburgh 

Uumhly jkeweth, 
'T~'H AT where, I being incarcerate with- 
■*■ in the faid Tolbooth, ijy Warrant of 
the Lord Juftice-Clerk, for the Crime of 
Murder alledged committed by me, con- 
form to an Information fubfcribed againft 
me by ^. 5 : In which Tolbooth, I have 
continued for fame conliderable Time, 
without any Appearance of being brought 
to a Trial, whereby 1 may vindicate my In- 'll 

nocence of the faid alledged Crime ; there- ,-,. ..,„'?■ 
fore I humbly addrefs.myfclf to your Lord- ' '»•"'' f* 

fliips. 



n 
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• Our faid Lords, for the Benefit of the Aft 
of Parliament of Kmg PFilliam 1701, in- 
titled, AB for preventing -wrongous Imprt- 
fonmcnf, and ogainji undue Delays in Trials^ 
having, in terms of the faid Aft, produ- 
ced the Double of the Warrant of Com- 
mitment, under the Hand of the Keeper of 
the Prifon ; and therefore craving it might 
pleafe their Lordlliips, to grant Warrant 
for Letters of Intimation, for charging Our 
Advocate, and the Party appearing by the 
Warrant to be concerned, to fix a Diet for 
the Petitioner's Trial, within fixty Days 
next after the Intimation, in the Terms, 
and under the Certifications contained in 
the faid Aft ; as the faid Petition bears : 
Which Petition, with a Double of the 
Warrant of Commitment, figned by the 
Keeper of the Prifon therewith produced, 
being read and cqnfidered by their Lord-t 
ihips, they, by their Deliverance thereon, 
ordained thir Our Letters to be direfte4 
thereon, in manner underwritten. Our 
Will is herefore, and We charge you 
ftriftly and command. That, Incontineni; 
thir Our Letters feen, ye pafs, and in Out 
Name and Authority, make due and law- 
ful Intimation to Our Advocate, or his De- 
putes, and the Party appearing by the at- 
tefted Double of the Warrant of Commit- 
ment to be concerned, to fix a Diet for 
the faid C. D. his "Xx'izX, within fixty Days 
next after the Intimation, in the Terms, and 
under the Certifications contained in the 
Aft 
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A<ft of Parliament above mentioned : Ac- 
cording TO Justice, as ye will anfwer 
to Us thereupon. The which to do We 
commit to you, coniundlly and Teverally, 
Our full Power, by thir Our Letters, deli- 
vering them by you duly execute and in- 
dorfed again to the Bearer. Given un- 
der Our Signet at Edinburgh, the . 

Day of , and of Our Reign the ■ 

Year, 17 — . 

Per aBiim Domimrum Commijiona- 
riorum fiijiiciarii. 

7. D. Clerk. 

Thefe Letters are fignet with the Seal 
of Court. 

The Letters of Intimation are given to To be e» 
aMacer of Court, or Meflenger, to exe- ^y^Macerot 
cute ; which being done, he returns an Ex- 
ecution thereof againft the Advocate and 
Party concerned, to fix a Day for the Pe- 
titioner's Trial, within fixty Days after the In Cafes of 
Intimation, (in every Crime except Trea- J^^'caj! 
fon ) : — In which cafe the Prifoner cannot not apply till 
apply for Letters of Intimation till he be ^ ^^ .'"">: 
forty Days in Prifon, and thefe Days are fon. 
allowed for preparing of the Procefs; 
whereas in other Crimes, he may apply the ^ ^.,. , 
Day after he is imprifoned ''. Pari, i! 1701. 



Fq Uqws 
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Follows the Copy of the Intimation to the Lord 
Advocate i and private Party concerned ^ fub-^ 
joined to a Double of the Letters of Inti^ 
mation4 

i^ r r • T 7- G. Macer to the tuAiciary Court, by 
ination toihe Virtue oi Letters of Intimation, railed 
Lord Advo- at the Inftance of C D. Prifoner in the 

Tolbooth of Edinburgh^ (whereof the ^ 
bpve is an juft Copy to the Will ) in his 
Majefty's Name and Authority, I make 
due and lawful Intimation to you D. Fi 
his Majefty's Advocate, for his Highnefs's 
Intereft, to fix a Diet for the Trial of the 
faid C D. within fixty Days next after my^ 
Intimation, in the Terms, and under the 
Certifications contained in the Ad: of Par- 
liament above mentioned, conform to the^ 
principal Letters dated and fignet at Edin-^ 

iurghy the — = — Day of— — , and- . 

Year, in all Points. This Intimation I 

make to you upon this Day of , 

and Year forefaid, before thefe Witneffes; 
)' , an d 

Per aSium Dominorum CommiJJtona^ 
riorum Jujticiarii. 

J. G. Macer. ; 



Follows 



I 



before the Justiciary Court. 73 



\llowi the Execution of the Copy given to the 
Lord Advocate, and private Party an" 
cemed. 

TTPON the Day of , and Ex.mio« 

*^ Years, I J. G. Macer to the Ju- thereon. 

fticiary Court, paft at Command of Letters 
of Intimation, at the Inftance of C. D. 
Prifoner in the Tolbooth of Edinburgh, and 
by virtue thereof, in his Majefty's Name 
and Authority, made due and lawful In- 
timation to £). F. his Majefty's Advocate, 
for his Highnefs's Intereft, and G. D. pri- 
vate Party concerned, to fix a Diet for the 
faid C. D. . his Trial, within the Space, 
under the Pains, and made Certificati- 
on as is within expreffed. This I did af- 
ter the Form and Tenor of the faid Let- 
ter in all Points, by delivering a full 
Double of the Letters to the Will, with a 
fhort Copy upon the End thereof, fubfcri- 
bed by me, to the faid D. F. his Majefty's 
Advocate, and G. £>. private Party con- 
cerned, both perfonally apprehended j 
which Copies did contain the Day and Date 
hereof, Witneffes Names and Defignatlons 
therein infert, preJent thereat, and hereto 

fubfciibing, viz. and . And, for 

the more Verification hereof, I and the 
faid WitnelTes have fubfcribed the fame. 
J. G. Macer. 

A. D, Witnefs. 

£. M. Witnefs. 




\^thin what 
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So foon as Intimation is given, the Lore 
Advocate, or private Party, ( if they 
tend to infift in the Profecution ) 
pares an Indi<ament againft the Prifoner;{ 
with a Lift of Witnefles thereon, figni 
by him, and gives the fame in to the CU 
of Court, to iiTue out Letters of Diligei 
for fummoning the Prifoner, Witni 
and Affizers, to the Day of Compe: 
in order for his Trial : And this Trij 
muft come pn within the fixty Days, an^ 
finifhed within the forty or thirty Days, 
the Law direds '. — When the fixty 
are run, and no Indid:ment execnte, 
the Prifoner inftruments the Lord Advocaftl 
or private Party, and thereafter prefentsi] 
Petition to the whole, or any of the 
of Jufticiary, for Letters of Liberatioo^l 
in the Tenor following. 

Unto the Right Honourable the Lord yt^^ 
General^ Ju/iice-Clerk and Commijffmm 
of Jufticiary, 

The PETITION ofC.i>. Prifoner ifil 
the Tolbooth of Edinburgh, 

Humbly ftieweth, 
'TpHAT where, upon a figned Infor- 
^ mation given in againft me by A. J. 
for the alledged Crime of Murder comr 
mitted by me, he obtained Warrant from 
the Lord Juftice-Clerk, and imprifoncd 
me in the iaid Tolbooth, where I ftill re- 

main. 
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main. — Being confcions of my Innocency, 
I applied to your LordfhJps for Letters or 
Precepts of Intimation, direfted againft D. 
F. his Majefty's Advocate, and G. D. pri- 
vate Party concerned, for fixing a Diet for 
my Trial, in the Terms of the Adl of Par- 
liament 1701 ; and your Lordfhips having 
granted the Defire thereof, I caufed charge 
his Majefty's Advocate, and the private 
Party concerned, for that Effed, as the 
Precepts or Letters of Intimation and Exe- 
cution thereof, herewith produced, will tc- 
ftify. — And feeing the lixty Days, from 
the Date of the faid Charge, are more than 
elapfed, I do therefore addrefs your Lord- 
fhips for my Liberation, in the Terms of 
the faid Adt of Parliament. 

May it therefore pleafe your Lordjhips, 
in cmfideratifm of the PremifeSy to grant 
Warrant for my Liberation, as the faid 
Law direSis. 

According to Juftice, &c. 

CD. 

The Prifoner figns this Petition, or an 
Advocate for him. 



Follows the hiterlocutor on the faid Petition. 

" The Lords Juftice-Gcneral, Juftice- 
" Clerk and Commiffioners of Juftida- 2^^""" 
" ry, having confidered the within Peti- 
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«' tion, with the Letters of Intunation, and 
Execution therewith produced, <jrant 
Letters . or Precepts of Intimation, di- ^ 

" re6t to Macers or Mcffengers, for char- ' 
ging the Magiftrates of Edinburgh j and 
Keepers of their Tolbooth, within which 

^* the Prifoner is detained, to fet him mt 
. " Liberty fiirth thereof, under the Pain? 

" contained in the Ad: of Parliament," 

A. C, i-p.D^ 

FoUows the Letters of Liberation on the fore% 
faid Petition. 

Letters of Li. (^EORGE, by the Grace of <50D^ 
beration. ^^ Ki^^g ^f Great Britain^ France and 

Ireland^ Defender of the Faith, G?c. For^ \ 
ASMUCHAS, by Petition given in and pre-^ 
fented to Our Lords Juftice-General, Ju» 
ftice-Clerk and Commiffioners of Jufti- 
ciary, by CD. Prifoner in the Tolbooth of 
Edinburgh^ humbly jhewing^ That where, 
upon an figned Information given in a- 
gainft the faid C JD. for the alledged Crime 
of Murder, he thereupon obtained War- 
rant frorn Our Lord Juftice-Clerk, for im- 
prifoning the faid C. D. within the faid 
Tolbooth, where he ftill remains j and, 
being confcious of his Innocency, he ap- 
plied to Our faid Lords for Precepts dired 
. againft Our Advocate, and private Party 
concerned, for fixing a Diet for the Peti- 
tioner's Trial, in the Terfns of the Aft of 
Parliament 1 70 1 ; and Our faid Lords ha-r 
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Vmg granted the Defire thereof, the Peti- Letters of u. 
«bner caufed charge Our Advocate, and titration. 
Party concerned, for that EffeiS, as the 
Letters of Intimation, and Execution there-r 
of, therewith produced, doth teftify. And 
feeing the fixty Days, from the Date of 
the faid Charge, are more than ela- 
pfed, the Petitioner did addrefs Our faid 
Xords for Letters of Liberation, in terms 
ef the faid Ad of Parliament : And 
therefore craving it might pleafe their 
Xordfhips, in confideration of the Premi- 
fes, to grant Warrant for his Liberation, 
in terms of the faid Adt, as the faid Peti- 
tion bears : Which Petition, with the 
Letters of Intimation, and Executions 
thereof, therewith produced, being read 
and confidered by their Lordlhips, they, 
by their DeHverance thereon, of the Day 
and Date of thefe Prefents, ordained' thir 
Our Letters to be direft thereupon in 
manner underwritten : Our Wi l l is 
He RE FORE, and We charge you ftriifHy 
and command, That, incontinent thir Our 
Letters feen, ye pafs, and, in Our Name 
and Authority, command and charge the 
Magiftrates oi Edinburgh^ and Keepers of 
their Tolbooth, within which the faid C. 
X). is detained, to fet the Perfon of the 
faid C. D. at Liberty furth thereof, under 
the Pains contained in, and conform to the 
AtS of Parliament 1701 : According to 
Justice, as ye will anfwer to Us there- 
upon : The which to dp We commit to 
you, 



d 
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renting the 
tiCtters, 



What if the 
fixty Days e» 
lapfe before 
the Party get 
clear of Pri^ 
fon, and the 
Profecutor in- 
tending to in- 
fift? 



Ir 



you, conjunflly and feverally, Our fu| 
Power by thif Our Letters, delivering th 
by you duly execute and indorfed again t#|^! 
the Bearer. Given under Our Signet **^^ 

Edinburgh^ the Day of- - \ and 

Our Reign the Year, 1 7 — . 

Per aBum Dominorum Commijfionariortai 
Jujiiciarii. 

y.D. Clerk. / 

The Letters are fignet with th? Seal rfj 
Court. 

Thefe Letters muft be iffued within T^r 
Hours after prefenting of the Petition, un- 
der the Pain of wrongous Imprifonmcfll^s 
and muft be execute by a Macer or Mrf- 
fcnger, chargipg the Magiftrates of £^i»* i 
iurghy and all other Magiftrates within 
Scotlandy and Keepers of their Prifons 
whatfoever, and all Perfons in whofe Cii- 
ftody the faid C. D. is detained, furdi- 
with to fet him at Liberty, out of thdr 
Tolbooths, and others their warding Pla- 
ces, under the Penalties contained in the 
forefaid Aft of Parliament. 

But, if the fixty Days be elapfed, and 
HO Indictment given the Prifoner in that 
Time, and he perhaps detained in Prifon 
for his Dues, or otherwife, after he has ob- 
tained Letters of Liberation ; in that Cafe, 
if the Lord Advocate or private Party in- 
tends to profecute the Prifoner, he muft 
be charged with Criminal Letters, and a 

Warrant 
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Warrant obtained for imprifoning him of 
■cw, or detaining him there for the fame 
Crime, and the Procefs muft be concluded 

within forty Days thereafter. — > It Is 

to be obferved, that Criminal Letters are 
never execute, except againft thofe that 
are out of Piifon, or, in cafe where the 
Prifoner is detained for his Fees, and even 
then as to the Profecutor or Crime, the 
Criminal is reckoned out of Prifon, becaufe 
of his Letters of Liberation, and he is only 
detained for his Fees. If the Advo- 
cate or his Depute incline to profecute the 
Criminal, upon the forty Days after his Li- 
beration, he applies to the Lords for Cri- 1 
minal Letters, by a Bill made out and lign- ' 
ed by him or his Depute, and gives it in 
to the Clerk of Court, who writes there- 
on after this Manner : 

Apud Rdinburgmn , die menfis ■— 

anno Domini , fiat tit pctitur to the 

Day of next to come, and one of the 

Judges figns the fame. — With theBlU there 
is a Lift of forty five Affizers made out 
and llgned by a Quorum of the Lords. 

Follows the Form of the Criminal Letters ta- 
ken out againji a CriminaU 'whether in Pri' 
fon or out of Prifon-, when the forty Days 
take place. 

f^EORGE, by the Grace of GOD, Cnmmai Let- 
^-^ King of Great Britairi, France and lersagaintta 
h-eland. Defender of the Faith : To Our ^SJ^'Ly. 

Lovits cake place. 
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Lovits ■ Macers Meflengers at Arm ) 

Our Sheriffs in that Part, conjunftly as t 
feverally, fpecially conftitute, greetiiti * 
FoRASMucHAs, it is humbly meaned 20 ; 
complained to us by Our Lovit D; J 
Our Advocate for Ourlntereft, upon C.l 
That where, by the Laws of God, w , 
of this, and every well-governed Reain , 
the Critnes of Murder are feverally punifl j 
able, with all the Aggravations thereof an 
Tendencies thereto, particularly by Afii^_ 

tarliamenf ; Yet true it is, Aj^l 

OF Verity, that the faid C. D. is gt^H 
Ador Art and Part of the forefaid Criiiil| 
In so FAR AS, he, of hlmfelf, or with aa 
by Accomplices, did maflerfuUy, out ofi 
murdering Defign, and from a propenii 
and premeditate Malice, lie in wait ujw 

tlie Day of , betwixt an^ 

, in the Parilh of , and Count| 

of ,at the Place called or neat 

by that Place, and then and there, betwiS 

the Hours of and , in the Ni^ 

Time of the faid Day, or upon one or odia 
of the Days of the faid Month and Year, 
or upon one or other of the Hours of tiie 
faid Night, or Nights, of the faid Day « 
Days, felonioufly attack the Perfon of E.F. 
without any Manner of Provocation, ami 
that, as he was coming home to his own 
Houfe, Family, or Place of Refidence, 
and then and there, or near by the faid 
Place, he, of himfelf, or faid Accompli- 
ces, did murder the faid E. F. with a Durk, 
PoinardJ. 

It J 
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ainard, or fome other mortal Weapon, by CriminU 
Tufling the fame below his left Pap, op- Letters, 
jfite to his Heart, whereof he immedi- 
tely died ; and thereafter mofl; inhuman- 
' and barbaroufly did drag him to a Pond 
ear by, where he, of himfelf, or faid 
iccomplices, threw the laid E. F. in, on 
arpofe to conceal his cruel and wicked 
lurder, and, when miffed, and Search 
lade, he was there found dead. Which, 
r any Part thereof, or he being guilty, 
Lftor Art and Part of the faid Crime, be- 
ig found proven by the Verdidl of an Af- 
before our Lords Juftice-Gcneral, Ju- 
,ce-Clerk and CommifTioners of Jufticia- 
y, he ought to be puniflied with the Pains 
' bf Law, to the Example and Terror of o- 
thers from committing the like in Time 
coming. Our will is herefore, and 
we charge you ftridlly, and command, that, 
incontinent thJr our Letters feen, ye 
pafs, and, in our Name and Authority, 
command and charge the faid C. D. above 
complained upon, to compear, and to come 
and find fufficient Caution and Soverty, a£t- 
ed in the Books of Adiournal, That he 
(hall compear before our Lords Juilice-Ge- 
neral, Juftice-Clerk and Commiflioners of 
Jufticiary, within the Tolbooth or Crimi- 
nal Court-houfe of EtHnhurgh^ the 

Day of next to come, in the Hour 

of Caufe, there to undcrly the Law for the 
Crime above mentioned. And that, un- 
der the Pains contained in the Aits of 
L Parliament. 



Cate- 
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Follows the Copy of the Intimation to the Lor I 
Advocatei and private Party concerned^fuU 
joined to a Double of the Letters of Inti- 
mation^ 

^ ' r r . J J'G' Macer to the jufliciary Court, by 
inationtoihe Virtue of Letters or Intimation, railed 
LordAdvo- at the Inftance of C jD. Prifoner in the 

Tolbooth of Edinburgh^ (whereof the zf 
bpve is an juft Copy to the Will) in his 
Majefly's Name and Authority, I make 
due and lawful Intimation to you D. Fi 
his Majefty's Advocate, for his Highnefs's 
Intereft, to fix a Diet for the Trial of the 
faid C D. within fixty Days next after my 
Intimation, in the Terms, and under the 
Certifications contained in the Adt of Par- 
liament above mentioned, conform to the' 
principal Letters dated and fignet at Edin--, 

ourghy the — — Day of , and— — . 

Year, in all Points. This intimation I 

make to you upon this Day of , 

and Year forefaid, before thefe Witnefies, 

•, and- 

Per aSium Dominorum CommiJJtona^ 
riorum yujticiarii. 

J. G. Macer. 



Follows 



before the Justiciarv Court. 8i;' 

. jnd the faidWitneffes to bear leal and footliT- 
- faft Witnefilng, in fo far as they know, or 
ihall be fpeared at them, ilk Pcrfon under 
the Pain of One hundred Merks. AccoR^ 
DING TO Justice, as ye will Mifwer to us 
ihereupon : The which to do, we commit 
to you, conjundly and feverally, our full 
Power by thir our Letters, delivering them 
by you duly execute and indorfed again to 
the Bearer. Given under our Signet at 

Edinburgh, the Day of , and of 

Our Reign the Year 17 . 

E-x deliberatione Hominorum Commijfiona- 
riorum Jii/iiciarii. 

J. D. Clerk. 

Thefe Letters are ilgnet >\'ith the Seal of 
Court,. 

The Letters being made out, figned by Tht Msnntf 
the Clerk, and given to the Lord Advo- of executing 
cate or his Depute, are ordered to be excr ^ ^ >-^'■^^^■ 
cute agaijiil: the Criminal. — If he he out 
of Prifon, Application is made by the Ad- 
vocate or his Depute to any of the Lords 
for a Warrant, for apprehending and incar- 
cerating the Crimiiial, {or, if he be in Pri- 
fon, the Letters are to be firil execute a- 
gainft him, and thereafter Intimation of the 
Warrant is to be made to the Keeper of the 
Prifon), and, fo loon as the Letters are exe- 
cute againft the Criminal, if perfonaljy an4 
out of Prilbn, the Executor is to appre- 
hend *nd irnpri&n him in the next fure 
Tolbooth, 
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^**'l'-r*' So foon as Intimation is given, the Lord 
apo» lorima- Advocate, or private Party, ( if they in- 
lion moft be tend to infift in the Profecution ) pre- 
^^fnilhcd. p^j.gg 2j^ Indidment againft the Prifoner, 

H with a Lift of Witnefles thereon, figned 

^H by him, and gives the fame in to the Clerk 

^H of Court, to iflue out Letters of Diligence 

^V^ for fummoning the Prifoner, Witnefles 

^B^ and Ailizers, to the Day of Compearance, 

^K in order for his Trial : And this Trial 

■ muft come on within the fixty Days, and be 
finifbed within the forty or thirty Days, as 
the Law direds ^ — When the fixty Days 
are run, and no Indictment execute, then 
the Prifoner inftruments the Lord Advocate, 
or private Party, and thereafter prefents a 
Petition to the whole, or any of the Lords 
of Jufticiary, for Letters of Liberation, 
in the Tenor following. 

Ujito the Eight Honourable the Lord Jujlici- 
General, Ju/lice-Clerk and Commijjionen 
of Jujliciary, 

The PETITION ofaZ>. Prifoner in 
the Tolbooth of Edinburgh^ 

Humbly Jljeweth, 
PedtMMi for 'Tp H AT where, upon a figned Infor- 
LettCTs of Li- ± mation given in againft me by A. B. 
for the alledged Crime of Murder com- 
mitted by me, he obtained Warrant from 
the Lord Juftice-Clerk, and imprifoned 
me in the ^id Tolbooth, where 1 ftill re- 
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main. — Being confdous of my Innocenqr, 
I applied to your Lordfhips for Letters or 
Precepts of Intimation, direfled againft Z). 
F. his Majefty's Advocate, and G. D. pri- 
vate Party concerned, for fixing a Diet for 
my Trial, in the Terms of the Adl of Par- 
liament 1701 ; and your Lordfhips having 
granted the Defire thereof, I caufed charge 
his Majefty's Advocate, and the private 
Party concerned, for that Effed, as the 
Precepts or Letters of Intimation and Exe- 
cution thereof, herewith produced, will te- 
ftify. — And feeing the fixty Days, from 
the Date of the faid Charge, are more than 
elapfed, I do therefore addrefs your Lord- 
ftiips for my Liberation, in the Terms of 
the faid AQ: of Parliament. 



May it therefore pleafe your Lordjbips, 
m confideration of the Premifes^ to grant 
Warrant j or my Liberation-, as the faid 
"Lans) direSis. 

According to Juftice, fife 

CD. 



^r The Prifoner figns this Petition: 
^Kdvocate for him. 

F 



'Follo-ws the Interlocutor en the faid Petition. 



" The Lords Juftice-Gencral, Juftice- 
Clerk and Commiffioners of Jufticia- J^J^"'"" \ 
ry, having confidered the within Peti- 
" lion. 



cc 
<c 

cc 
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«' tion, with the Letters pf Intimatiqn, and 

" Execution therewith produced, <jrant 

" Letters . or Precepts of Intimation, di- 

re6t to Macers or Meffengers, for qhar^ 

ging the Magift rates of jEi/«^«rg'i&, and 

Keepers of their Tolbooth, within which 

^^ the Prifoner is detained, to fet him at 

• " Liberty fiirth thereof, under the Pain* 

" contained in the AOl of Parliament-" 

A. C, l.F.Df , 

Follows the Letters of Liberation on the fore% 
faid Petition. 

Letters of Li. (^EORGE, by the Grace of <50D^ . 

beration. ^^ Ki^^g ^f Great Britain^ France and " 

Irelandj Defender of the Faith, &c. For-^ 
ASMUCHAS, by Petition given in and pre- 
fented to Our Lords Juftice-General, Ju« 
ftice-Clerk and Commiffioners of Judi- 
ciary, by C D. Prifoner in the Tolbooth of 
Edinburgh^ humbly jhewing^ That where, 
upon an figned Information given in a-, 
gainft the faid C JD. for the alledged Crime 
of Murder, he thereupon obtained War- 
rant frorn Our Lord Juftice-Clerk, for im- 
prifoning the faid C. T>. within the faid 
Tolbooth, where he ftill remains \ and, 
being confcious of his Innocency, he ap- 
plied to Our faid Lords for Precepts dircift 
againft Our Advocate, and private Party 
concerned, for fixing a Diet for the Peti- 
tioner's Trial, in the Terfns of the Aft of 
Parliament 1 70 1 ; and Our faid Lords ha^ 

ying 
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irial Letters, raifed at the Inftance ofD. Execution a- 
s Majefty's Advocate, for his High- ^^^^ ^"^^^"" 
Intercft, againft C- D. and by vir- periboaLy a^ 
thereof, in his Majefty's Name and prehendod. 
Authority, commarKled and charged the 
laid C. D. to compear, and to come and 
find fufficicnt Caution and Soverty, aflred 
in the Books of Adjournal, that he (hall 
compear before the Lofds Juftice-Gene- 
ral, Juftice-Clerk and Commiflioners of 
Jufticiary, within the Tolbooth, or Crimi- 
nal Court-houfe at Edi?jburgh, the 

Day of next to come, in the Hour 

of Caufe, there to underly the Law for 
the Crime within mentioned ; and that he 
*' come and find the faid Caution and Sover- 
ty, aded in Manner forefald, within the 
Space, under the Pains, and made Certifi- 
cation as is within expreffed. This I did^ 
by leaving a full Double of the faid Letters, 
with a Lift of the Aflizers Names and De-^ 
fignations that are to pafs upon his Af- 
fize, and a Lift of the Witnefles Names 
and Defignations that are to be adduced a- 
gainft him ; with a ftiort Copy by way of 
Charge fubjoined thereto, fubfcribed by 
me to the faid C. D. (with his Wife, Son, 
Daughter, or Servant) and that within the 
Lock-hole of the moft patent Door of his 
Dwelling-houfe, after fix feveral Knocks 
given by me thereat, becaufe I could not 
get him perfonally apprehended. And 

ficklike, upon the Day of , and 

Year forefaid, I paft to the Market-crofs 
of 
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you, conjundHy and feverally, Our full 
Power by thir Our Letters, delivering them 
by you duly execute and indorfed again to 
the Bearer. Given under Our Signet at 

Edinburgh, the Day of— ^, and of 

Our Reign the Year, 17 — . 

Per aSium Dominorum Commijjionariorum 
yujiiciarii. 

y.D. Clerk. . 

The Letters are fignet with the Seal rf 

Court. 

Thefe Letters muft be iflued within 24 
Hours after prefenting of the Petition, un- 
der the Pain of wrongous Imprifonment, 
and muft be execute by a Macer or Mef- 
fenger, charging the Magiftrates of Eiy/n- 
hurgh, and all other Magiftrates within 
Scotland, and Keepers of their Prifons 
whatfoever, and all Perfons in whofe Cu- 
ftody the faid C D~ is detained, furth- 
with to fet him at Liberty, out of thrir 
Tolbooths, and others their warding Pla- 
ces, under the Penalties contained in the 
forefaid A£t of Parliament. 

But, if the fixty Days be elapfed, and 
no Indictment given the Prifoner in that 
Time, and he perhaps detained in Prifon 
for his Dues, or otherwife, after he has ob- 
tained Letters of Liberation ; in that Cafe, 
if the Lord Advocate or private Party in- 
tends to profecute the Prifoner, he muft 
be charged with Criminal Letters, and a 
Warn 



ra^ 
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Wo'ws the Cc^y given in to each of the Wit~ 
nejfes. 

r y. G. Macer to the Jufticiary Court, by 
; virtue of Criminal Letters raifed at the 
Lftance ofD.F. his Majefty's Advocate, 
; his Highnefs's Intereft, againft C. D. 
^his Majefty's Name and Authority, fum- 

lon, warn, and charge you , to com- 

sar before the Lords Juftice-General, Ju- 
pce-Clerk and Commiflioners of Juftici- 
/ithin the Tolbooth, or Criminal 

lourt-houfe of Edinburgh-, the Day 

— next to come, in the Hour of 
laufe, to bear leal and footh-faft witnef-' 
ng, IN so FAR AS you know, or Ihall be 
leared at you, anent the faid C. D. his 
Suiltinefs of the Crime libelled againft 
him ; ilk Perfon under the Pain of One 
hundred Merks. This I give you upon 
this Day of , and Year, be- 
fore thefe Witnefles, — and — * 

Ex ddiberatione Dominorum i 
riorum 'Juf.ciarii. 

J. G. Macer. 

Follows the Execution upon fiimmoning the 
Witnejfes. 



UPON the Day of - 



Copy to eacA! 
of the Wit- 
nefles. 



^ 



■, and Execution u 

Year, I % G. Macer to the E™" Wit- 

M Jufticiary '"^■- 
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} 



Jufticiary Court, paft at Command of 
■^^'^' minal Letters, raifed at the Inftance ofl 
F. his Ma'tefty's Advocate, for his Hij^ 
nefs's Intcreft, againft C. Z>. and by n 
tue thereof, in his Majefty's Name and Ao 
"thority, fummoned, warned and charge 

■ ' ' ■ and — ■ , to compear befin 

the Lord^ Juftice-General, Jufticc-Qer 
and Commiffioners of Jufticiary, withi 
the Tolboorh, or Criminal Court-houfeo 

Edinburgh, the Day of . na 

to come, in (he Hour of Caufe, to to 
leal and footh-faft witnefling, in so fas a 
they know, or fhall be fpeared at theo 
anent the faid C. D. his Guiitinefs of tht 
Cringe libelled, ilk one of the faid Witnrf 
fes under the Pain of One hundred Merks 
This I did, conform to the faid Crimina! 
Letters in all Points, which are dated ao^ 

fignet 2!L Edinhargh, the — Day of , 

by delivering to the faid and 

a fhort Copy fubfcribed by me, perfonallj 
apprehended ; and by leaving to the faii 

and an Ihort Copy futv- 

fcribed by me, within each of their Dwell- 
ing-houfes, with thdr Wires or Servants, 
bccaufe I could not get them perfonally 
apprehended. All which Copies did con- 
tain the Day and Date hereof, Witneffifl 
Names and Defignations therein infert, prt- 
fent thereat, and hereto fubfcribing, before 

thele Witnefles and . And, itf 

the 



M 
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the more Verification hereof, I and the iaid 
Witnei]£S have fabfcribcd the famen. 

I J.G.Macer. 

A. B. Witnefs. 
! F. G. Witnefs. 



FoUciws the Form of the Copy given to each 
yljpzer. 

TJ. G. Macer to the Jufticlary Court, Copywe*** 

■*• fummon you to compear before ** ^ ""' 

die Lords Juftice-General, J\iftice-Clerk 
and CommifiitMiers of Jufticiary, within 
tfie Tolbooth, or Criminal Court-houfe of 

Edinburgh, the ^— Day of next 

to come, in the Hcwr of Caufe, to pafs 
npon the Affize of C. D. Prifoner in the 
Tolbooth oi Edinburgh, under the P^ of 
One hundred Merks. This I give you 
ion this Day of , and 



r 



J. G. Macer. 
Follows the Execution again/} Afflzers. 

"T T P ON the Day of , and 

^ Year, We Macers of the Jufticiary 
Court fubfcribing, fummoned, warned, and 
charged the Perfons after mentioned to 
compear before the Lords Juftice-General, 

t:-Clerk and CommilTioners of Jufti- -^^ 

ciary, "« 



t Pari. 1587. 
cap- ^7* 



WB^tifthe 
Fannel fhovld 
fandmute! 



»Ceke3,M, 
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Procedure ^— For out Law by no means 
allows to prefs a Man to Death for his Ob- 
ftinacy in not anfWering, which is ^j 
Gourfe of proceeding in England in Quel 
of petit Treafon and Felony, — But, 
the Party's (landing mute, in Cafes rf 
Treafon, the Judgment is the fame witib^ 
out further Trial, as if he had been cmw 
vided*. .. 

If the Prifi^ner deny the Crime, thcCUdt 
writes in the !Pook as follows ; 



Intrann 

C. D, inMBed and accufed at the InJlimA 
pf bis Majefiys Advocate for bis Higbnefit 
mereft^ as guiky cf the Crime of Murder 
eomndtted by bim in Manner mentioned in tlit\ 
Criminal titers raifed againfi bins there 4^ 
nent. 

Then he writes the Advocates Namoi 
thus > 



Purfuers. 

Mr. D.F. his Majeftyr's Ad- 
Tocatc 

Mr. C. E. his Matcfly's So- 
iiator. 

Meffit. J. B. and J. F. Ad- 
vocates. 



Procurators in Defence* 



Mr. R. C. 

Mr. R. D. ^ Advocat«i» 

Mr. A.L. 



Thereafter the Pannel's Advocates plead 
his Defence viva vocCy either upon Obje- 
^ons to the Libel or Indidment, or up- 
on the Relevancy. 

Formerly 
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Formerly the Advocates, the Procura- 
tor and Pannel, were in Ufe of diAating 
to the Clerk their Defences, Anfwers, Re- 
plies, Duplies, Gfc. which was difchargcd ,„ , , 
by this Aft *. — And, in Place thereof, cap".' ' 
has Majefty's Advocate, or other Advo- 
cates, or Procurators for the Pannel, were 
ordained to debate the Relevancy 'vHa ']ioce\ 
—and, after the Debate was ended, the "S-fon 
Gjurt ordered the King's Advocate, or the Relevancy 
Procurators for the Purfuer, to give in l'ytli«Aa. 
dieir Informatron in Writing, fubfcribed 
by him or them within forty eight Hours 
ifter the faid Debate, that the Advocates 
for the Pannel might take it up to fee ; 
and who were ordered to put In their An- 
ftvers in Writing, alfo fubfcribed by them 
within other forty eight Hours ; — which 
Infonuation and Anfwcrs were, by the 
Clerk, recorded in tlie Books of Adjour- 
nal, in Place of the forefaid written Dif- 
pute formerly in Ufe. — And at advifing the 
Information and Anfwers, if any tifitng 
Was found new on either fide, and not ta- 
ken notice off by the other Party, then the 
Court heard the lame debated -mva 'uoce^ 
the Clerk minuting, in prefence of the Jud- 
ges, what was fo further debated, and 
thereafter proceeded to advife the whole, 
which was done with open Doors. 

But, as this Method was found inconve- 
nient and a protra<fting of Trials, the Court, Procedure by 
by the late Statute ", are impowered, af- tbe late Ad. 
ter the Debate on the Relevancy, the Mi- , jothGco-U. 



I 




^i The FORM gf Process 

nutcs whereof to be taken down in Wri^ 
ting, to pronounce their Interlocutor there-" 
on, and to proceed to the Trial, or adjourn 
to a further Day without Informations by '^ 
the Parties, as before was always the Rule \ 
and the Pannel or Party under Trial is ap- 
pointed to give in to the Clerk, the Day 
before the Trial, in Writing fubfcribed by 
him or his Council, an Account of the 
Fatfls relating to the Matters charged up'' 
on him in the Libel, and briefly to fub- 
join his Objedtions or Defences. — And the 
Court is atfo impowered by this AO: in the 
Trial of any Crimes or Offences, other than 
high Treafon, to diredt Informations to be 
given in by the Council for the Profecutor 
or Defender refpedtively in any Part of tho 
Trial, where Queftions of Difficulty occur, 
whether after Debate upon the Relevancy, 
or on the import of a fpecial VerdliS:, or 
on the Degrees of the Punilhment, or up- 
on any Matters that ftiall be alledged for 
the Pannel before Judgment. 

Informations on the Relevancy or Suffi- 
ciency of Criminal Libels or Indidments^ 
were frequently moil ufclefs, where it 
was uncontroverted ; and, by the former 
Praftice, in fuch Cafes, the Advocates for 
the Pannel behoved to ftrain their Inven- 
tion to find fomething to be alledged for 
their Clients againft it. — And, in fpecial 
Verdids, intricate Queftiojis fometimes 
occur, which may require a full Difcuffion 
before advifing the Punilhment, the Con- 



.J 
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clarion of our Criminal Libels or Indiiil- 
ments bearing, for the moft part, in gene- 
ral, the Pains of Law ; — on which account, 
after the Verdiifl againft the Party is given, 
the Punirtiment comes to be conlidered, 
and it may be difficult to afcertain the 
Kind or Degree of Punilhment that ought 
to be infliifted upon the Pannel convi<n:ed j 
and confequently, in fuch and the like Ca- 
fes, it is juftly allowed to the Court, to di- 
redt Informations on thefe Points, as they 
Biay flill do in Matters of Difficulty, touch- 
ing the Relevancy of Criminal Libels or 
Indidlments in particular Cafes as formerly. 

If the Pannel have any legal Objeiftion Ail Dibton 
againft the Libel or Indidtment, his own "!"" i^''^^^- 
[Copy, or Execution againft himfelf, or the confeque'nces 
Executions againft the WitnefTes and AiTi- of tiiefc, 
zers, fuch as, his or their being wrong na- 
med and defigned, &c. and the ObjecHJon 
be fuftained by the Court, the Diet will be 
dcferted againft him. — But, if fuch Obje- 
ftions be fuftained, in a Trial upon a Libel, 
or Indidtment raifed within the forty Days, 
allowed by Law for completing of the Tri- 
al, and that there be fo many of thefe Days 
run, as that the Trial cannot be concluded 
within them, then the Diet muft be dcfert- 
ed, and the Pannel fet at liberty never to 
be tried for that Crime in Time coming > : >■ w.;ill. P.i. 
But, in cafe the Objedtions are over-ruled, '7°'- 
the Trial proi.eeds of Courfe. — All thefe 
Objedtions, properly called Dilators, muft 
be firft proponed before they proceed to 
N debate 
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What if 15 of 
the Affize is 
iK)t prefent. 



« Ch.n.,P.2. 



debate the Relevancy, or elfe, if the PafJ 
ty allows a Judgment on the Relevancy 
pafs, he is foreclofed as to the EfFeft 
thefe Objeiftiohs, and the Trial will p 
ceed accordingly. 

And if, at tne, Pleading, the Pannel 
his Council pbferve that there is not 
feeijiC)f the, fqrty five Aflizers prefent, riii 
may and can (Jt^'eft thereto; which, 
they do, the Court will flop the Pie 
dnd caufe call the Lift of Aflizers, ^d, 
there be not fifteen prefent, the Diet 
Continued, and the abfent Aflizers unla 
in One hundred Merks each, — In all P 
ings in Criminal Purfuits, the Defen 
Council is laft hfeard, except in Cafes 
high Treafdh *. ; ' V 

After the Debate on the Relevancy, 
Court may eithfcr proceed to determin© 
fame, or appoint informations to be give^ 
in, as direded by the late. Aift *. - * ■ ■ ' 
. If the Pannel is to adduce any Wilndt 
Srte ^^^^^^i« Exculpation, or for proving W 
cuipation. Objections and Exceptions againft W* 

nefles or Aflizers, G?^. then he may apply 
to the Court for Letters to cite fuch W* 
neflfes before the Trial, which the Collit 
are always in Ufe to grant ;— and, in cafe 
any of the Witnefles at the time be i 
a Diftance, the Court will give a compfr 
tent Time for executing the Letters ;-^T2I 
wrhich Day fo afllgned, the Diet is conti- 
nued.— This Delay being at the Defire 
of the Pannel, Is not to be reckoned in 

the 



* 20. Geo. II. 
The Pannel 
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n 



y 



B the forty Days, in Terms of the Aft '". — 
And a Copy of the Lift of fuch Witnefles 'ro"- 
dted for the Pannel muft be given to the 
'ting's Advocate or private Party pro- 
fecuting, or both, in cafe they have any 
t)bje(flions againft them '. — And an Exe- 'Rcgnl.1672. 
cution of DeUvery is given by the Executor 
for the Pannel's Safety. — If this be forgot, 
it will invalidate his Exculpation, and de- 
prive him of the Benefit of the fame. 



' KCgni.iti72. 

d 



Fdlowi the Form of Letters of Exculpation. 

jr^EORGE, by the Grace of G O D, LettmofEx- 
^^ King of Great Britain, France, and <='^P^"°''- 
Ire/and, Defender of the Faith, tp our 
Lovits, 

Macers, Meflengers at Arms, Our She- 
riffs in that Part conjun(fHy and feverally, 
fpecially conftitute, greeting:FoRASMucH- 
AS it is humbly meaned and fhown to us, 
ty our Lovit C. D. Prifooer in the Tol- 
booth of Edinburgh; That w^here, the 
Diet of the Criminal Libel raifed at the In- 
ilance of A, B. .with Concourfe of IK G. 
pur Advocate, for our Intereft, againfl: the 
iaid C. D. for the Crime of Murder alled- 
ged committed by him, in Manner men- 
tioned in the Libel, or Indiflment raifed a- 
gainft him thereanent, was, by Our Lords 
Juftke-General, Juftice-Clerk and Cotn- 
miflioners of Jufticiary continued to the 

Day of next to come j and the 

faid 
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letters of Ex- fajd C. D. having proponed feveral rele-. 



cnlpacton. 



vant Defences for eliding of the faid Libel, 
and alfo having feveral relevant Exceptions 
and Objeiftions, competent for him to pro- 
pone, againfl: the Witneffes and Affizers gi- 
ven him in Lift, vi^hereof he will be hea- 
vily prejudged in refpeft of the Perempto- 
rinefs of Criminal Diets, unlefs he obtain 
our Warrant and Diligence for citing Wit-- 
neffes to prove the fame in Manner under- 
written. Our Will is herefore, and 
we charge you ftriftly, and command, that, 
incontinent thir our Letters feen, ye pafs, 
and, in our Name and Authority, fummon, 
warn and charge fuch Witneffes, who beft 
know the Verity of the faid Defences, Ex- 
ceptions and Obje6tions proponed, or to be 
proponed, by the Complainer, whofeNameg 
Ihall be given you in Lift fubfcribed by 
him, to compear before our faid Lords 
Juftice-General, Juftice-Clerk and Com- 
miffjoners of Jufticlary, within the Tol- 
booth or Criminal Court-houfe of Edin- 
burgh, the Day of next to comcj 

in the Hour of Caufe, to bear leal and footb 
faft Witnefling, in fo far as they know, ( 
ftiall be aflced at them anent the faid C 
plainer's Innocence and Exculpation of \hA 
Crime libelled againft him, ilk Witnefs unJ 
der the Pain of One hundred Merks. Ao 
CORDING TO Justice, as ye will anfwer t 
ys thereupon, &c. Given under out f 



r 
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•gnet at Edinhrgb, the- Day o f 

nd of our Reign the ^Year 17—. 

Ex deliheratione Domtnorum Commjfiona' 
riorum yiifticiarii. 

y. D. Clerk. 

Thefe Letters pafs on a BiU figned by 
^of the Lords, are fignet with the Seal __^___^ ^ 
f'Court, and are execute in the fame [heLetreriaC 

jiner as the Diligence againft Witnefles D^i^geow 
I the IndiiSment ; a Copy of Citation 
to each of whom, with the Form of the 
Execution thereon, is Jnfert ^. 4 1 . £9" feqq. 



Execotela 
the fame 



4i 



Follows the Execution upon Delivery of the 
Lift of the Panncts Witnejfei to the Lord 
.Advocate, or private Party, or both. 

T TPON the —. Day of , 17 — Execurion up- 

^ Year, I 7. G. Macer to the Jufticia- Sft'^^ 
ry Court, by virtue of Letters of Exculpati- Pannel's Wit- 
on, raifed at thelnftance of C. J). Priloner ''*^- 
in theTolbooth of Edinburgh, againft Wit- 
nefles, for the Alleviation of the Crime al- 
ledged againft him, and proving his Inno- 
cence thereanent, in the Terms of the Aft 
of Parliament, gave in a Lift of Witneffes 
Names and Defignations, fubfcribed by the 
fald C. D. and to be adduced by him in 
the laid Cauft, to /f. G. his Majefty's Ad- 
vocate, and ^. B. private Party concerned, 
to objeft againft them as they ftiould fee 
Caufe. This I did, after the Form and _ 

Tenor of tjie faid Letters in all Points by J 

dsUverlng 



Proccdarc of 
the Court ujv 
on the Infor-^ 
matiops. 
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delivering to the faid fT. G. his Majefty'$ 
Advocate, and A. B. private Party con-t 
cerned^ a Lift of the Names and Defigna- 
tions of the faid Witij^fTqs, to be adduced 
for tho faid C D. {perfonally apprehended) 
before thefe Witneffes, A. B. and D.C 
And, for the more Verification, I and Ac 
faid Witneffes have fubfcribed the fame. 

J, G, Macet, 

A. B. Witnefs- 

D. CWitnefs, 



In cafe the Court fhall appoint Informa- 
tions upon the Relevancy to be given in a- 
gainft -a certain Dayy to which they am 
adjqurned, that Day teing come, and the 
Court mkty the Pannel i^ fent for out of 
Prifon, and brought under Guard to the 
Court-boufe: — ^Tben the Clerk inf(?rts th? 
Sederunt of th^ Judges prefent, as before* 

Intfan.^ 
C. D. Prifoner in the Tolbootb ^/'Edinbui^h, 
indiSied and accufid ut in die pracedeuti. 

The Caufe being called, and the Crimi- 
nal re-entered the Pannal, the Prefes dc- 
fires the Clerk to read the Libel or Indid- 
ment ; which being dor(e, he reads the Pro- 
fecutor's Information,, with the Informati- 
pn or Anfwers thereto for the Pannel, oflf 
the Book ; and after all is read, the Prefes 
refumes the Heads of the Information and 
Anfwers to the Lords, and defires their O- 

pinion, 
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rjsjnion. — Accordingly each of the Judges 
xieliver their Opinion, and if they are un- 
?!janimous, or a Plurahty, then the Interlocu- 
ypr on the Relevancy is dit5tated by the 
JSTrefes to the Clerk, and wrote in the 
'I Book in the Form fallowing : 

" The Lords Juftice-General, Juftice- interlocutor 

- •■' Clerk and Commiffioners of Jufticiary, ^.^-^'''^ 

** having confidered the Libel purfued at 

" the Inrtance of W. G. his Majefty's Ad- 

■' vocate, for his Highnefs's Intereft, a- 

'' gainft C. D. Pannel, with the foregoing 

' Debate thereupon J thev find, That the 

' Pannel, at theTime andPlace libelled.ha- 

' ving, by Premeditation and forethought 

Felony, with a Poj'nard or other mor- 

■ tal Weapon, wounded the deceas'd G. 

■ B. of which Wound he foon thereafter 
died, or that the Pannel was Art and Part 

■ thereof, relevant to infer the PaJns of 
' Law. But allows the Pannel to 
' prove all Fafts and Circumftances he 
' can, for taking off the aggravating Cir- 

■ cumftances of Forethought and Preme- 
' ditation ; And alfo find, That the faid 
' Pannel, Time and Place forefiid, ha- 
' ving, with a Poynard or other mortal 
' Weapon, wounded the faid G. B. of 
' which Wound he foon died, or that the 

■ Pannel was Art and Part thereof, fipa- 
• rtitim relevant to infer the Pains of Law. 
'■ And repel the haill Defences pro- 
poned for the Pannel ; and remit him 

" and 
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" and the Indidment, as found relevant 
" to the Knowledge of an Affize." 

C. A. I. p. D. 

But if any Defence fliall be fullained for 
the Pannel, fuch as, that he was alibt the 
Time of committing the Fadt, it is infert 

in the Interlocutor thus : " And sus- 

" TAIN the Defence proponed for the 
" Pannel, of his being alibi the Time li- 
*' belled, relevant to elide the Libel : and 
'* REPEL the haill other Defences propo- 
" ned for the Pannel ; and remit the Li- 
*' bel and Defence as found relevant, 
*' the Knowledge of an Affize." 

The Pannel is allowed to prove thefe De* 
fences by way of Exculpation, and a com- 
petent Time Is craved for adducing his 
Witnefles, in cafe they be at any confi- 
derable Diftance; which the Judges gent- 
rally allow. And if the Pannel has not 

ferved Letters of IntimatioUj they are re- 
ftridted to no Time ; but if he has ferved 
Letters, then any Delay in the Profecuti- 
on being at his own Requeft, flops the 
running of the Days in fuch Letters j up- 
on this the Court delays taking the Proof 
againft the Pannel, till the Day of Com- 
pearance of his Witneffes in the Exculpa- 
tion ; to which Time the Diet is likewife 
continued. 

Formerly Interlocutors on the Relevan- 
cy were fpecial, finding fuch and fuch 
Points relevant to infer the Pain of Death, 
and 
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relying on his Innocence, is willing 

! Trial fhouid proceed, then he paJles 

\ his Privilege, and figns his Confent 

Ithe Book. — After which the Clerk pla- 

the AiTizers Names as on p. 50. and 

ites what follows : The above Affize 

■ all lawfully fworn, and no ObjeSiion of 
fjaw to the contrary, the Purfuer forT'ro- 
' J adduces the folio-wing Witnejfes, &c. 
Vitneffes by our Law muft be received probation 
Prefence of the Pannel and Aflize, that ""•*? ^ ■" 
' Pannel's Prefence may over-aw the the Aflize yw 
•oner, and that the Affize may judge 
Tthe Witnefs's Countenance, Geftures 
I AfTurances, how hx he fliould be be- 

Pved ^ And Advocates are to be pre- r ja.vi. 

tent, that they may crofs-interrogate the Paf'-'i- 
Witneffes ; which is more equitable than ^' ^' 
he Cuftom of other Nations, who allow 
neither Advocate nor Party to be prefent 
while the WitnefTes are deponing b. — And ^ Gomei. de 
in tliis we agree with the Civil Law ''. pj^n* ^. 

Hence it is, that extrajudicial Confef- '' L.cuilc 

fions are never received as EvidencCj ex- ;^;_^ ^ "^ 
cept where they are adminiculate by the 
Teftimonies of the WitnelTcs led in Pre- 
fence of the Affize. 

The Jury being fworn, and the Wit- What if then 
nefles called, the fudges cannot go off the ^^t'^^'^r) 

„ , i,.>.° n ^ • -11 Probation, 

Bench, at leaft a Riorum mult remam, till 
all the Witneffes be examined, or fo ma- 
ny as the Profecutor inclines to make ufe 
of in the Trial. — And in cafe two or more 
Witneffes concur upon the different Points 
of 
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amined.— -But if any of the Witneffes be ab- 
fentjtheProfecutor may crave them to be un- 
lawed, as in the Statute * 5 which is accord'- 
ingly granted ; and the Clerk pronounces the 
fame to the Macer, who repeats it thus: 

T^he Court Jhows for Law^ T^at — = — ^ 
and * are in an Unlaw and AmerdtK 

ment of One hundred Merh eachj for ni 
compearing to bear Witnefs in this Trial j a 
they who were lawfully cited for that EffeB. 

C. A. I. p. D.. 

Thereafter the Prefes defires the Clerk 
to call over the Lift of Aflizers, which be- 
ing done, and they appearing, the Prefd 
marks out fifteen of the forty five that 
were fummoned, to pafs upon the Panneft 
Aflize.-^Then the Clerk names them fii%; 
by five, and they turning to the Pannel> 
the Prefes afks him, if he has any Obje* 
ftion why thefe five may not pafs upoii 
his Affize ? If he has none, the Clerk ad- 
miniftrates the Oath to them, as on p. 48. j 
and fo on to the reft, till the whole fif- 
teen are fworn. — And if any 6f the forty 
five are abfent before choofing, they arc 

unlawed, as on/. 52. But, if the Pan- 

nel be a landed Gentleman, and no com- 
petent Number of landed Men then pre- 
fent to pafs upon his Aflize, he may ob- 
jedl thereto, and. have the Diet deferted, 
whether the Crime be capital, and Letters 
of Intimation ferved or not. — And in cafe 

he, 



) 



before the Justiciary Court. 107 

he, relying on his Innocence, is willing 
the Trial fhould proceed, then he paiTes 
from his Privilege, and figns his Confent 
in the Book. — After which the Clerk pla- 
ces the A/lizers Names as on p. 50. and 

v^rites what follows; The ahf/ue Affize 

Ireing all laivfully Jworn, mid no ObjeSiion of 
the Law to the contrary, the Purfzcer for Pro- 
bation adduces the following IVitneJfes, &c, 

Witnefles by our Law mud be received Probation 
in Prefence of the Pannel and Aflize, that ">"« ^^ '" 
the Pannel's Prefence may over-aw the ^-^^ Affize,yw 
Deponer, and that the Aflize may judge 
by the Witnefs's Countenance, Geftures 
and AfTurances, how far he fhould be be- 

feved ^ And Advocates are to be pre- f J3.VI, 

Knt, that they may crofs-interrogate the Pari, u. 
PVitnefl*es ; which is more equitable than ^' ^ 
feic Cuilom of other Nations, who allow 
neither Advocate nor Party to be prefent 
while the Witnefles are deponing «. — And * ^^"- ^'^ 
in this we agree with the Civil Law *■. ^^^ g, ' 
Hence it is, that extrajudicial Confef- •■ L. cuftod. 
fions are never received as Evidence, ex- -^j ^ '"' ' 
cept where they are adminiculate by the 
Teftimonies of the WitneiFes led in Pre- 
fence of the Aflize. 

The Jury being fworn, and the Wit- What if there 
nefl'es called, the Tudges cannot so off the bea^Wj 

_ . .' n >« ° rt ^ - -11 Probation, 

Bench, at leait a Riorum muit remain, till 
all the Witnefl'es be examined, or fo ma- 
ny as the Profccutor inclines to make ufe 
of in the Trial. — And in cafe two or more 
Witnefles concur upon the different Points 
of 
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of the Libel, whereby the Probation be- 
comes plenary^ and the Lord Advocate is. 
•• willing to pais from the reft, then the 

Court difmifles them. If there be .an 

Exculpation in the Field, wherein any of 

the iProfecutor*s Witneffes are cited by thq 

Pannel for proving his Allegations, th^F 

muft be then examined. — But if they aq 

not fummoned by the Pannel, he will not 

be allowed to interrogate them on Points 

tending to his Exculpation. 

; Or And, in cafe of no plenary Probatipn ][>y 

Sfere?r two or ^ more Witneffes, but the Profecu. 

gainftthe tor inclining to have the whole exanjiiied, 

^i^itndfcs. ihtn they are called in one by one, and 

appearing at the Bar before the Pannel, the 
Judge Examinator defires the Witnefs to 
turn about to the Pannel, and afks Jum, |f 
he has any Objedion why he may not b; 
received as a Witnefs againft him ? -- ^* If 
|ie has any Objeftion, he or his Council 
propone the fame ; and if the Objeiftipn is 
fuftained relevant and proven^ the Witciffs 
will be rejected ; but if any Doubt remauij 
as to the Legality of the Objedion, the Wit? 
nefs is received cum mta^ that is to i^y, the 
Jury are to confider wHat Strefs i? to be 
laid on the. Evidence at returning the Ver-* 
did:, or Ayhat Degree pf Credit fuch Evi- 
dence merits.— ^-This feldom occurs ex** 
cept in Cafes where there are a Penury of 

Witneffes. And all Objedions againft 

the Witneffes muft be inftantly proven, oy 
elfe they will be repell?d, 

' By 
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dufion of our Criminal Libels or Indid- 
ments bearing, for the moft part, in gene- 
the Fains of Law -, — on which account, 

;er the Verdiift againft the Party is given, 
.e Punifiiment comes to be confidered, 
and it may be difficult to afcertain the 
Kind or Degree of Punifhment that ought 
to be inftidted upon the Pannel convifted ; 
and confequently, in fuch and the like Ca- 
fes, it is juftly allowed to the Court, to di- 
reifl Informations on thefe Points, as they 
may ftill do in Matters of Difficulty, touch- 
ing the Relevancy of Criminal Libels or 
Indictments in particular Cafes as formerly. 

If the Pannel have any legal Objedtion 
againft the Libel or Indictment, his own 
Copy, or Execution againft himfelf, or the 
Executions againft the Witnefles and AfH- 
zers, fuch as, his or their being wrong na- 
med and defigned, &c. and the Obje(5lion 
be fuftained by the Court, the Diet will be 
deferted againft him. — But, if fuch Obje- 
ftions be fuftained, in a Trial upon a Libel, 
or Indictment raifed within the forty Days, 
allowed by Law for completing of the Tri- 
al, and that there be fo many of thele Days 
run, as that the Trial carmot be concluded 
within them, then the Diet muft be defert- 
ed, and the Pannel fet at liberty never to 
be tried for that Crime in Time coming i : 
But, in cafe the ObjetSions are over-ruled, 
the Trial proceeds of Courfe. — All thefe 
Objections, properly called Dilators, muft 
be firft proponed before they proceed to 
N debate 



All Dilators 
mnft be fiift 
difcuITed ; the 
Confcquenws 
of thcfej 
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has got any good Deed, or Promife of good 
Deed or Reward, to depofe or fwear againft 
him; or, if he has been directed, inform- 
ed, or told what he was to fwear, or has 
directed or advifed the Prol'ecution, (any of 
which will fet him afide) ; bat, if the 
Witnefs ftiall fwear negative as to thefe, 
then the Judge examines him upon his 
Knowledge as to the Points libelled againft 
the Pannel. — And the Clerk, for Pream- 
ble, writes in the Book thus : G. H. 

aged Tears or thereby^ married, foknml^ 

jworn, purged of Malice, Pr^udice, and par- 
tial Comcily examined upon the Points of the 
Libel, and interrogate^ depones (here the 
Witnefs's Depofition is infert) and clofes 
with thefe Words, Caufa Scientice patety 
and this is Truth, as he Jball anfwer ti 
Cod. 

G.H. 

The Depofitions are figned by the Wit- 
neffes, and the Lord Examinator. — And, 
m cafe the Witnefs cannot write, the Clerk 
adds, and depones he cannot ie.r;'/f,~ which the 
Lord Examinator ligns. — After emitting 
of the Oath, the fame is read over by the 
Clerk to the Witnefs, to fee if it be what 
he has deponed ; and fo on to the reft, till 
all be examined, at leaft fo many of them 
as the Profecutor intends to make ufe of. 

Any of the Affizers may propone Que- 
ftions to the Lords, to be put to the Wit- 
neflea. 



hef^e the Justiciary Court, hi 

neffes, in relation to the Fafts contained in 
ijfae Indi(3:ment. — And Sir Geo. Mackenzie 
■foferves, That all Probation in Criminal ^^"Jfi^^j,^' 
Miufes, (hould be very convincing and °^f„_ 
plear, becaufe of the Severity of the Con- 
"Clufion. But yet Witneffes (fays he) o- 
therwife inbcbile, are fometimes allowed, 
ibecaufe of the Danger of the Common- 
;\realth, as in Treafin, or becaufe the Crime ' Mack. inft. 
cannot be otherwife proven, as in Hume- (c'jj^jj) 
Jmken *. 

The Witncfles Expences are paid by the ^P^^^^ ^ 
lublick. or private Profecutor ; each Horfe- 
san at fixteen Pence, and each Footman 
leight Pence per Day. — And, if the Pan- 
[el is allowed an Exculpation , and Witnefl"- 
fummoned, and appearing, (whether 
hey are examined or not) he pays in the 
tine Manner as the Profecutor does. 
IThe Probation being concluded, the Lord T*"^ ^^^T' 

El 1 .-^ ■! c 1 n 1- dure of the 

pivocate or the Council for the Frolecu- coart after 
tor, fums up the Evidence againft the Pan- Probatio*. 
nel, and enforces the fame by Arguments 
to the Jury. — And, on the other hand, the 
Council for the Pannel make anfwer upon 
the Lamenefs of the Proof againft him, 
^c. or, if exculpatory Evidence has been 
adduced by the Pannel, his Council endea- 
vour to fupport fuch Proof by Arguments, 
fo far as the fame will ferve to elide the 
Libel. — After which, the Court ordain the 
Ailize to inclofe and return their Verdiit 
next Day at a certain Hour to be appointed 
by the Court -, but, before they are inclo- 
fcd, 



Id 
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fed, the Clerk leaves with them a Formu^ 
la for their Direftion, and, whatever Nc^ 
ceflaries afe wiMed, due Care is taken tft 
^ Sea. 5. provide thefe, as I formerly mentioned ". 

After the Macer inclofes the Jury, iiow 

of then! touft look over a Window, or 

fpeak to any Perfon before they ar6 agreedf 

to their Verdift ; which if they do, am 

« Pari. 1537. can be proven, it is fufficient Ground frt' 

^ 92. an Acquital in favours of the Pannel^' 

The Aflize being thus inclofed, and ImH 
ving chofen a Chancellor and Clerk of 

^"afteJtibeJ"' '^^^^ ^^^ Number, they proceed to coui- 
are xnclofed. fider the Evidence before them, and uni* 

nirhoufly, or by Plurality of Voices, agriij 
That the Libel or Indictment is proven 
not proven^ or the VznntX guilty or notgu^ 
ty^ or that fuch and fuch Things are prii\ 
ven or not ; and fo make their Verdifl: ao* 
cordingly.— The Chancellor marking on 
the fame Paper upon which the VerdiS 
is wrote, what Way every individual Per- 
fon upon the Affize doe^ vote, whethcf 
condemning or abfolving, — And the lame, • 
with the Verdift when figned by the Chan- 
cellor and Clerk, is to be clofed and 
^ Cha II ^c^led with the Chancellor's Seal, and" 
Pari, i c.'i6. kept by him unopened till the Meeting- 0^ 

the Court, as the Law diredls **. 

Affizers are allowed to fpeak to Judge* 
Privilege of or Advocates, but not to make any Addrefr 
Affizers, i,c. ^^ ^j^^j^ ^^^^ Inclofure.— And, although, 

the Clerk, in former Times, was allowed', 
to fit with thci Aflize, after they were in-' 

dofedj 



^E he/ore the JusTieiARV Court. 113 ^H 

^Hkjfed,- becaufe they, being olt ignorant ^| 

^^pid unacquainted with the Forms and ^| 

^Vrocedureof the Court, fbould have fome ^^ 

^^*erfon to regulate them, and none fo fit to ^| 

.. do it as the Clerk ; yet that was afterwards ■ Wk 

I discharged as iufpicious, and of dangerous. ™ 

^nfequence p — . Hence the Practice of pRegui.ie/i 
fcaying a Formula with the Jury for their 
Direction, was introduced. 

Of old, before inclofing the Jury, the AffizesofEr- 
Lord Advocate or Profecutor ufed to pro- '°'' °^°^^- 
Jpft for an Affize of Error againft the In- ^m 

Bueft, if they aflbilzied. — T)\\% great j^ze^ .^1 

ii it was called, confifted of twenty five ^B 

ftoble Perfons, though afterwards, in Pra- 
feice, landed Men were fuftained '5 : Who 1 Aftofsed. 
iwere to inquire, if the Jurors were guilty l^i^'^'^ 'S9'" 
^ of wilful Error, in their Verdid; and the '"^ 

Funilhment was Efcheat of Moveables, In- S 

ferny, and one Year's Imprifonment '. But r Reg. Uay t 
the Pannel, who was acquitted, remained i.e. i4raMe- 
fo, and could not be brought upon a new \ ^^' ' '''''*' 
Trial. — AfTizes of Error were juftly com- 
plained of as a Grievance at the Revolu- 
tion ^ and are now obfolete. — By fuch ■ Conv. ofE- 
Aflizes, Perfons who attended Trials as fta'"'^84*.^- 
jurors, were greatly put in Fear of being 
puniflied, inftead of being rewarded for their 
Trouble ; and the Subjefts were unfecure 
in their Lives and Liberties, by the Profe- 
cutors, in many Cafes, threatning the Ju- 
ly with an Aifize of Error if they acquitted 
the Pannel by their Verdift ; and, by abo- 
iifhing thefe Aflizes, fuch Fears are remo-, 
P ved/. 



Sederunt. 
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ved, and People's Rights" and. Liberties an 
delivered from fiich Danger: 

;Next Day the Court being met at di 
liour to which they were a^ourned, 
the Prifoner being fent for, and entc 
the Pannal, the Clerk inferos the Scde 
of tht Judges prefent, as befbife, and 
writes 5 

■ * ■ - . ; • 

Intran. 
C. D. IndiSted and accujedy iit in die^prim 
denti. * 

I* p « . • 

t . . I . . . 

Thereafter the Clerk calls ovet the Nama 
of the fifteen Affizers (and if any are ab- 
fent they are . unlawed, as in p. 49 . ) . — ^Bkri; 
if all the Aflize are prefent, the Prefes'w 
the Court calls for the Verdidt from tBe 
Jury, and the Chancellor delivers it accor- 
dingly fcaled. — ^Thereafter the Lords opoi 
the Verdift, and read it, . and, after Fbead* 
ing, give it to the Clerk to' record in' M 
Book; who, after Recording, reads Ac 
fame to the Pannel, and, by Order of 1^' 
Court, feals it up again with the Chancd-. 
lor or Clerk to the Jury their Seals, or| 
with the Seal of Court, never to be open- 
ed without a ^orum of the Lords prefen^ 
or by fpecial Warrant for that Purpofc 5 
with Certification, if the Clerk, who has' 
the Keeping, of the faid Verdift, do make 
open, or allow the fame to be made opefi 
.without Warrant, he is to be depr ivra of 

his 



r 
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hi? Office, and ol;herwife punllhed as the 
Judges fliall think fit. 

If the Verdid be pronounced, finding 
flie Libel or Indidment «o? ^roTJf/j, or the tinned, find*' 
Pannel not guilty, then the-Court aflbilzies iig thePamel 
the Pannel, and difmilTes him from th^ no>Hty. 
Bar. — Which Judgment, after being r«- 
corded, the Clerk repeats tq the Macer 
thus; 

" The Lord Juftice-Clerk and Com- 
** niiffioners of Jufticlary, in refpe<5l of the 
*' foregoing Verdidt of AlTize, assoilzie 
the faid C. D. Pannel, and difmifs him 
from the Bar ,;''r-^ Whereupon he takes In- 
ftruments. 

But, if it be a fpecial Verdift, finding Or a. fpeeii 
fuch and fuch Points /rotJfff, and all thofe Ji^S^*"' 
not amounting to a full Proof of the Libel, ^ 

the Court are to confider the EfFedl of fuch 
Verdiift, and to inflidl Puijiiliinent accor- 
dingly. 

Formerly, if there was no Alternative TheEffeaot^ 
ip the Interlocutor upon the, Relevancy j|^s^o/Yii 
againft the Pannel, finding fuch and fuch 
Points rele^cant to infer an arbitrary Punish- 
ment, fuch fpecial Verdids had no Effei3:, 
and the Pannel was aflbilzied. — But now 
the Interlocutors are general, finding the 
Libel or Indiftment relevant to infer the 
Pains of haw. — So that whatever Way the 
VcrditS be pronounced, if any particular 
Points of the Libel be thereby foundprovcn, 
the Court refervc Power to tliemfclyes to 
order 
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order the Punifliment aceordJngly ; and the 
Pannel is feldom affoitzied (except upon a 
Verdidt finding in general the Libel, or In- 
diftment, not proveri, or the Pannel «Df 
guilty) without fome Puni(hment infli 
ed. And as the Jury is uncertain, wh( 
ther the Punifliment will be capital c 
not, they ought therefore to be the moi 
cautipus in giving their Verdift, and flioul 
have a fpecial Regard to the Quality of th 
Proof and WitnejTes adduced before then 
And before they are inclofed they fliou! 
endeavour to be fatisfied pf any Doubt 
and propone the fame openly in iace 
Judgment, as pur Law direfts ^ 
TheEfieaof If the Verdidt is in general, finding th 
aVerdiflfind. Libel Of Indiftment /rTOOT, or jhe Pann( 

ing in general ., , iti n 

the Libel pre- guilty, then the Lords pronounce benteni^ 
_.._ _- .L_ according to Law, " and ordain the Pari 
" nel to be taken, againfl a certain D^ 
" to the Grafs-market of Edinburgh, (o 
<' to any other Place to be named in th 
" Sentence) and there to bp hanged 
" the Neck on a Gibbet until he be de; 
" and all his moveable Goods and Gea 
*' to be efcheat and in-brought fpr hi 
" Majefly's Ufe." — Which Sentence is re 
corded in the Record of Court, and fign" 
ed by the Judges, and is read by the Clerl 
to the Dempfter, who pronounces the famp 
to the Pannel. — After y/hich the Pannel ^ 
carried back tP Prifori, and a Copy of th' 
Sentence figned by the Jiadges is mad 



Pannel jW/]'. 
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out, and given to the Migiitrates ciEJin- 
hurgb^ with a Warrant fcr patting tte lame 
in Execution, as tfacy will be aufwujLfe 
It their higheft PeriL — ^Thc feva^ Fanus ' 
>f which I have tnfcrtcd it foO ^*^*g* be 
mother Place '. 



SECT. xn. 

thncerning the Manner cfrm^n^ and i 
ting Criminal Letters agai^ Perjsm ftr 
Crimes hmlable ; "oitb the Jkxrai Fvhb 
relating thereto, and of the Trial fiSov^ 

ing tbercon. 

WHEN an Information is odcrcdto ttt^mm- 
any of the Lords of Jaftickry, by grifa i rf fai 
1 private Party, againll Peribns guilty rf ^^^^^ 
i Blood witt, *Battcry, or any otfan- Crime Miynbe 
that is bailable, Warrant is tfiereupon ^^^^SJ' 
granted for apprehending and imprilbning 
5ie Delinquents ; who, upon their being 
apprehended, and in the Macer or MelTcn- 
ger's Cuftody, or imprifoncd, after getting 
a Copy of the Warrant of Commitment 
figned by the Keeper, if in Prifoo, or by 
the Macer or Meffenger if in Cirilody, 
may apply by Petition to any of the Lords 
bf Jufticiary, in the Form following. 



L 
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Ubita the Bight H?nouraik f^e Jjitd j^Jic^^ 
CkrL 



« • 



The PETITION of rrr-:, --^r-,^ 
-- -— and - — Prifoner? iii the TpL 
booth of , 

Humbly Jhewetbi -. -. 

Form pf the ^Tp H AT where v^e are imJ)rIfoned by i 

PP ^ • - X Warrant iffued. by yoiEirLordlhipu|k 

on an Infori?iation given in by A. B. againft 

. us, for our alledged beating and brtii^g 

of him to the EfFufion of his Blood, in 

manner mentioned in the faid Warranty as 

the attefted Double thereof, under th^ 

JSand of the Keeper of the Prifon, iierf 

V • wjth produced, doth teftify, — And vv^'tfr- 

ing willing to find fufficient Bail, tQ. a%' 

'". '* fwer fw the Crime alledge4 a^ 

fprni to Law ;■ / ,;.: .i. 



II I ." 1 .1 ' , / 



t • • • ■ : • »• 



... May,^ :it therefore fdeafe. piir hordfixp \ .i* 

yQOgnotcey 'whether thejaid Crime yfst 

... vmch, we axe imprtfon^dy be bailabkji 

, ; fiot 3 . and, if bfiihb/e^ to niodify, the Sua 

for which your ^etithners are to fid 

Bail; and, upQn\^n$ing the fame y to or^ 

dain %$ to be fetat JLtherty. 

^qcording to JulHce, Gfr. , 

The Petitioners fign this Petition, or a 
Lawyer for them. 

The 
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'he Deliverance wrote by the Cleric on 
-Petition, is as fbUows : 

The Lord Juftice -Clerk, hawing con- 

idered this Petition, with lie Copy c£ ' 

lie Warrant of Commitment aaicr ifie 

land of the Keeper of the Prifcn,. 

lerewith produced, finds ehc Crime- 

:or which the Petitioners are charged: 

Sailable; and ordains than to fimf 

'autjon aded in the Books of Ai^oonr- 

.1, to anfwer to any Libel or Cbinplianc 

Jiat fliall be exhibited againft theinv 

within the Space of fixMondis, next rf-' 

ter the Date of the Bond of OaOoBv a* 

■iie given by them for that E£a^ oiP^ 

ier the Penalty of——; and^ 

ipon finding fuch Caution, occ^rse;^' 

fiem to be fet at Liberty." 

[«£-'j the Bond of Caution, taiai iv iSg' 
Ikrk in terms of the above h^erkagar. 



2Dd< 



i^ — ■■ - , 

■ Principals, and asCaUiKnw^ ' 

I and oblige m, coR^sa^hr aafi Ssav^ 
ay, our Hdrs, Exeatfiws ans Su&fiflfim^, 
Eed in theBoda c;f A^fganiall'Tlbitisia;, 

e raid , s-ij fislll 

mpear before tbe Laci^i ' !!, 

iftice-Ctejk aoi Cmjku ii;- 

iry, ^ aAiio' m an ,^iu(<. » ,,„«- 
jint, tint AbII- Ite £i£ftftlid i^inlt ilf> 
alledgcd aocetEarf dKi, sujlltein;' f.M\tr, 
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Aftors, Art and Pan, of a Bloodwit^ 
Battery committed upon ^. B. and t 
any time and place we ftiall be law^ 
cited to for that Effedt, within the Sp ci 
of fix Months from the Date hereof, i tl 

der the Penalty of j andi 4t 

in Obedience and conform to ap Intd *- 
cutor pronounced by the Lord Juftit ^. 
Clerk, upon a Petition prefented by us, ita 
this Date, to his Lordihip thereanent i i Vi 

we, the faid — ■ — —, — and ■ A 

bind and oblige us and our forefaids, i^pr 
warrant, free, relieve, and fltaithlefs b b 
our laid Cautionerj of his Cautionry a 
Written, and of all Coft, Skaith, Dan 
and Expences, he or his forefaids mayh 
pen to fuftain therethrough, G?c,'. 

if tfie privateParty intends to prol 
the Complaint, then a Memorandum I 
drawing a Bill for Criminal Letter^! 
made out by his Majefty's Advocate, or f 

Deputes. And the Bill being frail 

in terms of the Memorandum, his MajeS 
Advocate grants his Concurrence theri 
and iigns the fame, or the Perfon wh( 
appointed by him for that Purpofe, 

on the Bill thus : Edinburgh, the A 

Day of , Concurrence granted Jm 

Majeflys Advocate ; — and figns the ' 
— This Concurrence muft be had bd 
the Bill for the Letters be prefented \m 
part, and pays of Dues Eleven Merks.- 
The Bill is, for the moft part, figned \ 
Law 
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iawyer ; but if his Majefty's Advocate 
I -Jrame the fame, and fign it, his figning 13 
■Sufficient for Concurrence.— —After Con- 
currence is granted, the Clerk writes on 
the Back of the Bill thus: — ApudEdin- 

-hut-gum die menfis — anno Domini 

- " J iaf nt fetititr to the Day of— — 

next to fom^,which is ligned by oneLord ; — 
*and the Clerk when he receives the Cauti- 
on Ggns beneath, and adds, Soverty found. — 
A Lift of forty five Affizers is made out, and 
prefented v/ith the Bill ; which Lift muft 
be figned by the whole Lords, or a ^o~ 
rum of them. 

Before expedirig the Criminal Letters, Caution mafl 
,1 the Party-profecutor muft find Caution for '','= *°".'"^ ''/. 
I reporting the Letters duly execute againft pa*r^(br*r»; 
the Day of Compearance therein mention- poriing ths ' 
ed J and a Bond of Caution is wrote in a ?"t',1*' 
Book kept by the Clerk for that Purpofe, 
of the Tenor following : 



Letters, 



* Edinburgh, the — = — Day of - 



« jy — Years, the 3aid Day compear- 
" ed A- B. as Principal, and J. G. as Cau- 
" doner, and became enaiSed, bound and 
" obliged, conjuntSly and feverally, their 
" Heirs, Executors and Succeffors, aded 
'* in the Books of Adjournal, that the faid 
'• A. B. fhall report the Criminal Letters 
'* diily execute and indorfed, and infift in 
" the Purfuit thereof, purchafed at his In- 
'* ftance, and at the Inftance of ^. G. his 
" Majefty's Advocate, for his Highnefs's 
— .. Q^ *' Intereft, 
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" Intereft, and takeSoverty of and 

" , that they fliail compear he- 

" fore the Lords Juftice-General, juftice- 
*' Clerk and Commlffioners of Jufticiary, 
" within theTolbooth or Criminal Court 

*' houfe oi Edinburgh, the Day of 

" next to come. In theHour of Caufe, there 
" to underly the Law for the Crime of 
" Bloodwitt or Battery, committed hy them 
" in Manner mentioned in the Criminal 
" Letters raifed againft them thereanent, 
" and that under the Penalty contained in 
*' the Atfts of Parliament ; and the faid ^, 
*' B. became enafted, bound and obliged^ 
" his Heirs, Executors and SuccGiTors, for 
" his Cautioner's Relief in thePremifes." 
Which is fubfcribed by the Parties. 

Tljereafter the Critninal Letters are expede k 
the Form following : 

f^EORGE, by the Grace of GOD, 
^^ King of Great Britain, France, and 
Ireland, Defender of the Faith, to our 
Lovits, 

Macers, MelTengers at Arms, Our She- 
riffs in that Part conjundtly and feverally, 
fpeciallyconftitute, greeting: For ASMUCH- 
As it is humbly meaned and complained 

to Us, by our Lovit A. B. of , with 

Concourfe of W, G. Efq; Our Advocate, 

for Our Interefl, upon , and 

— — ; That >vhere, by the Laws of 
.this and all other well governed Realms* 
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Lawyer ; but if his Majefty's Advocate 

rame the fame, and fign it, his figning 13 
fcfiicient for Concurrence.— After Con- 
[urrence is granted, the Clerk writes on 
he Back of the Bill thus: — ApudEdin- 

}ttgum die menfts anno Domi/ii 

—fiat ut petilur to the — Day of—~~ 

*xt to fowcjwhich is figned by oneLord ; — 
^d the Clerk when he receives the Cautl- 

1 figns beneath, and adds, Saverty found. — 
pLift of forty five Aftizers is made out, and 
prcfented With the Bill ; which Lift muft 

: figned by the whole Lords, or a ^0- 

tm of them. 

r Before expedlrig the Criminal Letters, Caution mnffi 
lie Party-profecutor muft find Caution for ^^ '"""."'^ ^Z. 
epOrting the Letters duly execute againft pa^r^fofre-- 
be Day of Compearance therein mention- porting the ' 
■ J J and a Bond of Caution is wrote in a lcSS^^ 
ok kept by the Clerk for that Purpofe, ' ^^ 

' the Tenor following : - jj 

*' Editiburgbt the — •— Day of - 

17 — Years, the said Dav compear- 



Bond of Cau- 



■ ed A. B. as Principal, and J. G. as Cau- 
tioner, and became enatfted, bound and 
' obliged, conjunftly and feverally, their 
I' Heirs, Executors and Succeflbrs, a(5ted 
) in the Books of Adjournal, that the faid 
• A. B. ihall report the Criminal Letters 
i duly execute and indorfed, and infift in 
; the Purfuit thereof, purchafed at his In- 
t ftance, and at the Inftance of fF. G. his 
li.Majefty's Advocate, for his Highnefs's 
Q^ " Inteteft, 
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vjed, and People's RighK/andXiberties afrr 
delivered from filch Danger: 



A ■ 



;;Next Day the Court being met at the 
Sederunt. ttoxiT to which they were' ac^ourned, ani' 

die Prifoner Ijeihg fentfor, and enterin^^' 

'' the Pannal, the Clerk inferls the Sederbrit' 

of thtl Judges ^refent, as biefbrfe, and theff 

writes; .. ' ' ."' \ ' ./ ;■ ■' 

< > • ' I t . ■ ■ • ■ ' ... .X »i— • . . / , ) 

. ." ■ • I ' rf I . ..■ . . . 

■ "'' IntrariC- ' --■/^•' ' ' .' 

C. D. IndiBed and accufedy 'ut in die prace^ 
- dentt. ' 



/ . . . , r - ■ , . - . 



Procedure of Thereaitef. the Cf erk calls[ ov?i- the Nanies 
on^SycfT of the fifteen Affizers (and if any are ab- 
dia. fent they are.unkwed, as in p. 49.). — But, 

if all the Aflize are prefent, the Prefes 6£ 
the Court calls for the Verdia' from the? 
Jury, and the Chancellor delivers it accor- 
dingly fealed. — -Thereafter the .Lords opeh^ 
the Verdia; arid read it; .'and, after Read- 
ing, give it to the Clerk to' record in tfite 
Book ; who, after Recording, reads the 
fame to the Pannel, and, by Order of the* 
Court, feals it up again with the Chancel- 
lor or Clerk to the Jury their Seals, or 
with the Seal of Court, never to be opeA-' 
ed without a ^orum of the Lords prefent, 
or by fpecial Warrant for that Purpofe ; 
with Certification, if the Clerk, who has' 
the Keeping, of the faid Verdift, do make 
open, or allow the fame to be made open 
^without Warrant, he is to be deprived of 

his 
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fte violent invading and attacking any of Criminal 

Dur Lieges with Stones, Staves, and other ^^""• 

filch Weapons, and the beating, bruiling, 

nd wounding of them, to the EfFufion of 

heir Blood, and moft imminent Danger of 

bcir Lives, without any Caufe or Provoca- 

"on, are Crimes of a high Nature, and 

jvcrely punifhable ; and are the more ag- 

ravated when done and committed un- 

ter Cloud of Night, on the High-ftreet of 

hy Town or Village, being a Place of 

' at Commerce, and to which the Lieges 

cfort in great Numbers ; and therefore is 

Hie more immediately under the Protedli- 

i of the Law, and ought to be rendered 

he more fecure ; and is ftill the more odi- 

^ous, when committed by a Number of 

Per/bns, aflembled together a.gainft a finglc 

Man, and when perfifted in, notwithftand- , 

ing of his crying for Mercy, when help- 

lefs and alone amongft them : Yet true 

IT IS, AND OF Verity, that the haill 

Pcrfons above complained upon, ihaking 

off all Fear of God, and Regard to Our 

Laws, are all, and each of them, or one 

or other of them, guilty, Aftors, Art and 

Part of the forefaid Crimes : In so par 

AS, upon the Day of , 17 — 

Years, about the Hours of at Night, 

or one or other of the Days of the faid 
Month, the faid A. B. walking along the 
Street of the Town of , with a Gentle- 
man in Company with him and his Ser- 
vant, and another carrying a Lanthorn 
before 



Crln 
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Criminal bcforc him, in a peaceable Manner, ht^ 3; 

^""'' was affaulted and invaded, without any juft t 
Provocation, by the faid Perfons above 
complained upon, or one or other of them, 1 
with large Staves, whereby, having beat 1 
off the other Perfons who were a" 
with the faid A. B. broke the Laothorn, 
and put out the Light that was carried 
before him, they barbarouUy bruifed an4 
wounded him with Stones, Staves, or oth<^ 
Weapons, and perfifted thus cruelly V^ 
ufe him, notwithftanding of his crying 
aloud for Mercy, while, in the mean tim^ 
they were uttering execrable Oaths, audi 
crying, No Mercy^ you Dog^ you piall Jif 
like a Dog, or Words to that Purpofe j anc^ 
particularly they wounded him in theFort* 
head with a Stone, or other Weapon, Iq 
as a Part of bis Skull was broken, to th( 
great EfFufion of his Blood, and moft w 
minent Danger of his Life, and left hi 
wallowing in his Blood, and in a mifer 
able Condition, unable to aflift himfeli 
until, by the Charity of others movei 
with Compaflion, he was carried to i 
neighbouring Houfe, where his Wouiiii 
were panced, which appeared to the mol 
fkilful Perfons fo dangerous, that, for fom 
Days, even his Life was defpaired of j .a 
leaft, the Perfons above complained upon 
having met with the faid A. B. on t' 
Street of —,, after fome high Woi 
had paffed ampngft them, went on witj 
their Lanthorn, and, having turned bac^ 
' 't - . ' Qrderi 
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p the Crimijial, after this or the like Man- 



■ y. G. Macer to the Jufticiary Court, by 1 
virtue of Criminal Letters, raifed at the \ 
hftance of A. B. with Concourfe of JV. G. 
Efq; his Majefty's Advocate, for his High- 
peis's Intereft, againft A. C. and others, in 
) Majefty's Name and Authority, com- 
pand and charge you the faid A. C. to 
lompear, and to come and find fuflicient 
Caution and Soverty, aifled in the Books of 
Adjournal, that you fliall compear before 
pe Lords Juftice-General, Juftice-Clerk 
"nd Commiflioners of Jufticiary, within 
be Tolbooth or Criminal Court-houfe of 

Edinburgh, the Day of next to 

cme, in the Hour of Caufe, there to un- 
Berly the Law, for the Crimes mentioned 
I the faid Criminal Letters, and that under 
Pains contained in the Aifts ofParlia- 
nent; and that you come and find the faid 
Caution and Soverty aifted in iVIanner fore- 

faid, within Days next after this my 

Charge, under the Pain of Rebellion and 
putting of you to the Horn, with Certifi- 
cation, conform to the principal Letters, 
which are dated and fignet at Edinburgh, 
the- Day of ; of the which prin- 
cipal Criminal Letters, with a Lift of the 
Affizers Names and Defignations that are 
to pafs upon your Aflize, and a Lift of the 
Witnefles Names and Defignations that are 
to be adduced againft you, I herewith give 
R ' yoi* 




It J«. VI. PatJ. 
rii. C.8J. 



What if the 
Criminalscan- 
not bepcrfo- 
nally ajipre- 
headed. 
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you an juft and exafl: Copy upon this — 

Day of 17 Years, before thefe ; 

Witneffes and . 

Ex deliberatione Dommorum CommiJfmM' 

■ riorum "Jiijiiciarii. 

y.G. Macer. 

Such of the Criminals as cannot be pep- 
fonally apprehended, the Executor leaves 
3 fall Copy of the Letters, with Lifts of 
Aflizers and Witneffes Names and Defi- 
gnations, and a (hort Copy by way of 
Charge, fublcribed by him fubjoined, at 
their refpeftive Dwelling-places ; and im- 
mediately diereafter, goes to the Market- 
crofs of the Head-burgh of the Shirtf, 
Stewarty, or other Jurifdidtion within 
which the Criminals dwell or relide ; and 
there leaves another full Double, with a 
fhort Copy by way of Charge, fubfcribed 
by him, thereto fubjoined, at and upon the 
faid Market-crofs, becaufe of their not 
being perfonally apprehended, in terms of 
the AQ J. — ^This being done, the Executor 
returns his Executions againft the Crimi- 
nals in the following Manner, viz^ 



Execution againjl Criminals perfonally appre- 



7— 



TjPONthe Day of 

^ Years, I f. G. Macer to the Jufticia- 
at command of Criminal 
Letters raifed at the Inftance of A. B. with 
Concoui^ 



Execution a* 

giinli Crirai. 

nals peribnal- _ 

iy apprehend- ry-COUft paft 
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bnce them our Rebels, and put them to 
Horn, efcheat, and in-bring all their 
iveable Goods and Gear to our Ufe, for 
[eir Contempt and Difobedience ; and 
pat ye, within fifteen Days thereafter, caufe 
"ftrate thlr our Letters, with the Execu- 
ps thereof, in our Books of Adjourn- 
tconform to the Adt of Parhament made 
ffeanent; and, if they come and find the 
Caution, (Intimation always being 
de by them to yOu of the finding there-' 
, that ye fummon an Affize hereto, not 
Seceding the Number of forty five Perfons, 
fCther with fuch Witneftes who beft 
Eow the Verity of the Premifes, whofe 
[Tames (hall be given you in Lift fubfcribed 
by the faid Complainers, or either of them, 
compear before our faid Lords, Day 
I Place forefaid; the faid Perfons of In- 
ueft to pafs upon their Afiize, and the 
' 1 Witnefles to bear leal and footh-faft 
pitnefiing, in fo far as they know or ftiall 
\ afked at them, each Perfon under the 
of One hundred Merks. According 
> Justice, as ye will anfwer to us there- 
on: The which to do, we commit to you, 
pjundlly and feverally, our full Power, 
thir our Letters, delivering them by 
, duly execute and indorfed again to the 
Bearer. Given under our Signet at£i/;«- 

burgh^ the Day of and of Our 

Reign the Year 17. 

. Bx deliberatione Domtmrum Conmnffiona' 
riorum yuftidarii. J, D. Clerk. 

If 



Cnmmit 
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rification hereof, I and the faid Witneffcs 
. have fubfcribed the fame. ^^ ^ i^ 

A. B. Witnefs. J'^' ^*^^- * 

C. D. ^Vitnefs. 

' . . * 

Execution againjl Criminals who are not per^ 
finally apprehended^ 

Ejieeution ^- T jPON the ^Day of ' — — 17 — r*, 

ffi?^: ^ Years, I ?. G. Macer to the Juftici, , 
fonaiiy apprc- ^ry Couf t, paft at Command of Criminal 
hen4cd. I,etter§, raifed at the Inftance of A. B. 

with Concourfe pf PT. G* his Majefty's Adr- 
vocate, for his Highnefs's Intereft^ and, 
by virtue thereof^ in his Majeft/s Name 
and Authority, commanded and charged: 

— ,^ — and to pompear, and to come and 

find fufficient Caution and iSoverty, a6ted 
in the Books of Adjournal, that they {halt 
compear before the Lordsjuftice-Generali 
Juftice-Clerk and Commimoners of Jufti- 
ciary, within the Tolbooth or Criminal 
Court-hdufe of Edinburgh^ the ■ Day 
o f fiext to come, in the Hour of Caufe, 
there to underly the Law for the Crimes 
within mentioned, and that, within the 
Space, under, the Pains, and made Certifi- 
cation, as is within exprefs'd. This I did 
after the Form and Tenor of the faid Cri- 
minal Letters, in all Points, which are da-. 

^ed and fignet at Edinburgh^ the Day 

of ;;-, by leaving a full Double of thQ 

faid Letters, with a Lift of the Affizersi 
Names and Dcfignations that are to pafs 

upon 



■tnr.^wH i 
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pi the Criminal, after this or the like Man- 

Cr, 1172;. 



] 



■ y. G. Macer to the Jufticiary Court, by Copy of Cit*. 
virtue of Criminal Letters, raifed at the crinUn^^ 

n/lance of A. B. with Concouife of ff^. G. 
fefq; his Majefty's AdvocatCj for his High- 
fcc£'s Intereft, againft J!. C. and others, in 
pis Majefty's Name and Authority, com- 
nand and charge you the faid j4. C to 
jompear, and to come and find fufiicient 
Caution and Soverty, atfled in the Books of 
adjournal, that yoii fliall compear before 
Lords Juftice-General, Juftice-Clerk 
nd Commiffioners of Jufliciary, within 
ke Tolbooth or Criminal Court-houfe of 

EJinhirgb, the Day of next to 

pme, in the Hour of Caufe, tliere to un- 
Berly the Law, for the Crimes mentioned 

1 the faid Criminal Letters, and that under 
be Pains contained in the Aifls ofParlia- 
nentj and that you come and find the faid 

laution and Soverty adled in Manner fore- 
5ud, within Days next after this my 

harge, under the rain of Rebellion and 

utting of you to the Horn, with Certifi- 
ation, conform to the principal Letters, 
which are dated and lignet at Edinburgh, 
the Day of ; of the which prin- 
cipal Criminal Letters, with a Lift of the 
Aflizers Names and Defignations that are 
to pafs upon your AfTize, and a Lift of the 
Witneffcs Names and Defignations that are 
to be adduced againft you, I herewith give 
R ' yon 
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are to be adduced againft them, with z 
.ftiOftCopy, by way of Charge fubjoincd 
thereto, fubfcribed by me, at and upon 
the faid Market-crofs, for the faid-r — -,— 

and , becaufc I could not get thenr 

perfonally apprehended. All which Co- 
pies did contain their faid proper Dates, 
Witnefies Names and Defignations therein 
infert, prefent thereat, and hereto fubfcrir 

bing, before and in Prefence of and 

, and, for the more VeriScation here- 
of, I and the faid Witneffes have fubfcrir 
bed the fame, J. G. Macer. 

J.L. Witnefs. 

p. M. Witnpfs, 

If there is any marginal Note or Notes 
Sned."'"'^''^ an the Execution, the Executor muft not 
only fign the fame, but alfo add thefe 
1^ - Words at the End of his Execution, — : 

R Witnejfes alfo to the marginal Note -, r — an4 

B it is proper the WitneiTes fliould alfo iign 

the Margin. 
Writs libelled And if there are Writs libelled on, as 
called for! ^y'"S '"^ ^^^ Clerk's Hands, and thefe Writs 
borrowed up on Receipt by the Profecu- 
tor, or his Doer, at taking out the" Let- 
ters: ~— So foon as the Defenders are fer- 
yed with a Copy of the Letters, they may 
call for the Writs from the Clerk to fee ; 
who, if he has them not, mufi: call for 
them from the Profecutor or his Doer, and 
if they are not produced in a fliort time, 
it will be a good Objeiflipn againft the 
Libel, 
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le violent invading and attacking any of Criminal "* 
lur Lieges w^ith Stones, Staves, and other **"' 
ich Weapons, and the beating, bruifing, 
,d wounding of them, to the Effufion of 
leir Blood, and moft imminent Danger of 
leir Lives, without any Caufe or Provoca- 
are Crimes of a high Nature, and 
'erely punifhable ; and are the more ag- 
;vated when done and committed un- 
tr Cloud of Night, on the High-ftreet of 
ly Town or Village, being a Place of 
'eat Commerce, and to which the Lieges 
ifort in great Numbers ; and therefore is 
le more immediately under the Protedti- 
of the Law, and ought to be rendered 
le more fecure ; and is ftiU the more odi- 
s, when committed by a Number of 
'erfbns, aflembied together againft a fingle 
'an, and when pcrfifted in, notwithftand- 
ig of his crying for Mercy, when help- 
Is and alone amongft them : Yet true 
AND OF Verity, that the haill 
'crfons above complained upon, fliaking 
"" all Fear of God, and Regard to Our 
■Laws, are all, and each of them, or one 
or other of them, guilty, Adlors, Art and 
Part of the forefaid Crimes : In so far 

AS, upon the Day of , 17 — 

Years, about the Hours of at Night, 

or one or other of the Days of the faid 
Month, the faid A. J8. walking along the 

Street of the Town of , with a Gcntle- 

.man in Company with him and his Ser- 

lant, and another carrying a Lanthorn 

before 
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" Intereft, and take Soverty of- 



li 



that they Ihall compear j 
" fore the Lords Juftice- General, Juftf 
" Clerk and Commiffioners of Juftid 
" within theTolbooth or Criminal Co^ 

*'. hoysSt oi EJinburgb, the Day of J 

*' next to come, in theHour of Caufe, l' 
" to underly the Law for the Crira 
*' Bloodwitt or Battery, committed V>y4 
" in Manner mentioned in the Critii 
" Letters raifed agaJnft them therear 
" and that under the Penalty containedl 
" the Adts of Parliament ; and the faid J 
*' B. became enafted, bound and bblisf 
" his Heirs, Executors and SucceiTors, f 
" his Cautioner's Relief in thePren 
Which is fubfcribed by the Paitiebfl 

Thereafter the Criminal Letters are exj 
the Form following : 

f^EORGE, by the Grace of GOj 
^-' King of Great Britain, France, ' 
Jreland, Defender of the Faith, to'^ 
. Lovits, 

Macers, MelTengers at Arms, Our I 
riffif in that Part conjunctly and fevei 
fpccially conftitute, greeting : For ASMod 
AS it is humbly meaned and compl^ 

to Us, by our Lovit A. B. of , w3 

Concourfe of W. G. Efq; Our AdvooKl 

for Our Interefl, upon , anil 

.- — - ; That where, by the Laws 4 
.this and all other well governed Realms,! 
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ibels forefaid, where-ever they can or Letters of 
ly be apprehended, within the Bounds ^^P{i°" "P°' 
their refpedtivejuril'diiftions, put them in 31101)/"°""' 
re Ward, Firmance and Captivity, keep, 
lold, and detain them theretntil, upon their 
fvn proper Charges and Expences, ay and 
' lile they fulfil and obey the Command 

1 Charge of Our (aid Criminal Letters, 

d be orderly relaxed from the Procefs of 
Horn, within three Days next after 
be charged by you thereto, under the 
of Rebellion, and putting of them to 
Horn ; with Certification to them, if 
failzie, Our other Letters will be diredt 
inft them, for putting them thereto 
'tpllciter : And alfo, that ye make fteiked 
nd lock-faft Gates and Doors open and 
atent, and ufe Our Keys for that EiFeft. 
id if thir Our Letters be put to Execu- 
3n within Our Burgh oi Edinburgh^ that 
le Concurrence of the Magiftrates there- 
(je had and required thereto. Accord- 
6 TO Justice, &c. Given under Our 

[pet at Edinburgh^ the Day of , 

^ of Our Reign the Year, 17 — . 

j£)a: deliberatione Dominorum CommiJJiona- 
riorum Jtifticiarii. 
' J. D. Clerk. 

Thefe Letters are fignet with the Seal Deiii 
of Court, and pafs by a Bill prepared by 
the Clerk ; the Deliverance on which is 
after this Form: — Apud Edinburgum — , 
die menjis — , anno Domini — , fiat ut peti- 
■ . ' S /ur, 



1 



A 
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tur^ becaufe the Lords have feen the regiftrt 
Criminal Letters y ,and Executions thereoj 
within mentioned ; *•— which is figned by 01 
Lord, and the Clerk ligns upon the 
of the Bill before prefenting. 
^. . , , If any of the Criminals fhall fufibj 

Cnminals not • r \ 1 • •/* ir rti 

finding Cauti- themlelves to be impnloned tor not nndp| 
onmaftherc- ing Caution, or abfcond till the Day of 
laxcd. Compearance, there will be a Neceffi^ 

for their being rela^ced from the Hero, 
before they can have ferfonam Jiandi in ju^ 
dido ad hunc effeSlumi as they cannot com!- 
pear before the Lords, or be permitted to. 
propone any Defence, till they be relaxed, 
and the Diet will be continued for that End. 
This is done by giving in a Petition to 
^ the Court for that EfFe(ft, in the Tenor fol- 

loNVing. 

JJnto the Right Honour dble the Lords "Jufiice* 
Clerk f and CofnmiJJtoners of yujliciary^ 

The P E T I T I ON of , and — - 

Prifoners in the Tolbooth oiEdinburgby 

Humbly Jhewethy 
Petition for 'TpHAT where your Petitioners were 
Son?^^^' denounced Fugitives, and put to the 

Horn, by virtue of Criminal Letters raifcd 
at thcjnftance of ^. B. and W. G. his Ma- 
jefty's Advocate, for his Highnefs's Intercft, 
for not finding Caution, afted in the Books 
of Adjournal, for our Compearance before 
your Lordfhips within the Tolbooth, or 

Criminal 
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iCriminal Court-houfe of Edinburgh, the 

■ pay of inftant, there to un- 

terly the Law for the Crimes of -, 

uledged committed by us, in Manner men- 
"oned in the Criminal Letters raifed againft 
■s thereanent. And we being entirely in- 
locent of the Crimes kid to our Charge, 
hich thro' Ignorance and not Contempt, 
bade us negledt to find Caution, in the 
Terms of theCitation, but are now willing 
) be relaxed from the Horn, and find 
Caution for our Compearance any Day your 
Lordfhips (hall appoint, and anfwer to any 
Libel raifed, or to be raifed againft us 
thereanent : 

May it therefore pleafe your LordJJAps, to 
grant Warrant for Letters of Relaxati- 
on, and finding Caution in Manner fore-' 
Said. 

According to Juftice, ^c. 

This Petition is figned by the Prifon- 
crs, or an Advocate for them. 



\ 



I 



Follows the hiterlocutcr on the Petition. 

" The Lordsjuftice-Clerk, and Commif- Ddiverane* 
fioners of Jufticiary, having heard and ^=«o"- 
confidered the within Petition, grant 
Warrant for Letters of Relaxation, 

■ AND ORDAIN the Petitioners to find 

■ Caution for their Appearance on the — '■ 
Day of , and that they fliall attend 
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" the haiU other Diets of Court, to thi 
<^ final ^nd and Decifion thereof/' Jjk, 

A.C. I . p, D. ;p 

Follows the Letters of Relaxation on the fon- 
/aid Petition and Interlocutor. 

Litters of Re- f^EORGE, by the Grace of GO D^ 
Ux^on. \j- j^jj^g ^f Q^^^f Britain, France' and 

Ire/andy Defender of the Faith, to our 
Lovits, 

Macers, Meffengers at Arms, Our Sherifi 
in that Part, conjundtly and feverally, fpe- 
daily conftitute, greeting : Forasmuch- 
AS, by Petition given in and prefented to 
^ Our Lords Juftice-Clerk and Commiffioa-f 
ers of Jufticiary, by — , — and — Prifbncni 
in the Tolbooth oi Edinburgh^ humbhfjhew- 
ingy That where the Petitioners were 
denounced Fugitives, and put to the Horn, 
by virtue of Criminal Letters raifed at 
the Inftance of A. B. and IF. G. Efqj 
Our Advocate,' for Our Intereft, for hot 
finding Caution, afted in the Books of 
Adjournal, for their Compearance before 
their Lordfliips, within the Tolbooth, or 
Criminal Court-houfe of Edinburgby the 
— Day of — inftant, there to tinderly the 
Law for the Crimes of— alledged committ 
ted by them, in Manner mentioned in the 
Criminal Letters raifed againft them there- 
anent ; and they being entirely innocent of 
the Chymes laid to their Charge, which 
through Ignorance and not Contempt, made 

them 
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lem negled to find Caution in terms of the LeneniifR^ 

itation, but are now willing to be relaxed '^"'°''' 

om the Horn, and find Caution for their 

lompearance, any Day their Lordihips 

lould appoint, to anfwer to any Libel 

aifed, or to be raifed againft them, as the 

^d Petition bears : Which Petition be- 

12 heard, feen, and confidered by Our 

"^ Lords, Juftice-Clerk and Commiflion- 

of Jufticlary, they, by their Deliver- 

: thereon, of the Day and Date of thefe 

Stents, ordained thir Our Letters to be 

Z&. thereon, in Manner under-written. 

■R Will is herefore, and We charge 

I ftri<ftly and command, That, inconti- 

!lit thir Our Letters feen, ye pafs to the 

»larket-crofs of Edinburgh, and there, ia 

tour Name and Authority, relax the faid 

>— , and from the Procefs of 

Denounciation led againft them, reftore 
them to Our Peace again, and deliver to 
them, or any in their Name, the Wand 
thereof, ad hunc eff'eSlum allenarly, that' 
they may have perjonamjiandi injudicio, for 
proponing fuch Defences againft the above 
mentioned Libel, as they fhall think fit; ' 
and that ye, within fifteen Days thereafter, 
caufe regiftrate thir Our Letters, with the 
Executions thereof, in Our Books of Ad- 
journal, conform to the A£ts of Parliament 
made thereanent. According to Ju- 
stice, (becaufe D. B. is become Cauti- 
oner for the Petitioner's Compearance, and 
for Payment of the Sum of — — for their 
efch?at 



They muft be 
execute by a 
Macer or 
MeiTenger. 



Perfons relax^- 
ed may find 
Caution for 
Compearance. 



The Bond of 
Caution. 
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cfcheat Goods) as ye will anfwer, ©rJ^ 
Given under Our Signet at 'Edinbur^^ 
the ■ ■ Day of —7-, and of Our RcigiP^ 
the — ! — Year, 17—. |^* 

Fer aSium Domimrum CommiJJhnariortm^ 
yufticiarii. 1 

J. D. Clerk, r 

Thefe Letters are fignet with the Scat ^ 
of Court ; — are execute by a Macer xnt ^^ 
Meflenger ; and the Letters, with the Eif*^ ^ 
ecutions thereof, are regiftrate in the Boob ' 
of Adjournal. 

The Criminals, after they are relaxed, 
may have their Trial brought to a Conclu- ^* 
fion, whether they be in Prifon or undcf ^^ 
Caution y — but, if they have not fouhl ^ 
Caution, and being relaxed, the Bond ol|[ 
Caution for their Compearance is in the 
Form following : 



Form of the Bond of Caution for Compeir- 
ance after Relaxation. 

T A. G. bind and oblige me, my Hcitt, . 
•*• Executors and Succeflbrs, as Cautionct 
and Soverty, afted in the Books of Ad*' 

journal, for — , — and ' , that they 

fhall compear before the Lords Jufticc- 
General, Juftice-Clerk and Commiflionett 
of Judiciary, within the Tolbooth or Cri- 
minal Court-houfe of Edinburgh^ the — — 

Day of next to come, in the Hour 

of Caufe, there underly the Law fpr the 

Crimes 



The Letter* 
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Crimes alledged committed by them, in 
Manner mentioned in the Criminal Letters 
raifed againlt them, and others thereanent: 
And alfo, that they fliall compear the whole 
other Diets of Court, to the final End and 
Decifion thereof, and that under the Pains 
contained in the Adts of Parliament. And 

the faid , and bind and oblige 

them, conjunctly and feverally, their Heirs, 
Executors and Succeflbrs, for their Cauti- 
oner's Relief in the Premifes. 
Which is figned by the Parties. 

The Criminal Letters, with the Execu- 
tions againfl: Par ties, WitnelTes and Affizers, 
muft be lodged with the Clerk 48 Hours ""J '""'^ ^ 
before the Day of Compearance, that the theaerb. 
Priibners Procurators may fee the fame, 
and give in their Objedions and Defences, 
(if they any have) in terms of the late '=°*^w-ir- 
Adl ^ 

If the private Party, who finds Caution Private Panie: 
for reporting of the Criminal Letters, do not ""t reporting 
report the fame duly execute, on or before forfeit^ thdr 
the Day of Compearance, then the Bail- Bail-bond. 
bond will be forfeited ^; and, when he re- » ja. vi. 

ports them, he fliould take Inftruments P^ri.e. 
', c. t66. 

thereupon. 

When Criminal Letters are raifed at the The Lord 

Lord Advocate's Inftance, he finds no Cau- ^'^''*'"'S, 

don for reporting, but muft return them tionibrre-* 

to the Clerk of Court, with the Executi- porting l.er- 

ons, within the Time prefcribed by Law. 

The 



Sedcmot. 
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The Day of Compearance being come/|^ 
ind the Court met, the Clerk, after call^ 
ing the Witnefles and Afli:^ers, inferts d»^ 
jSraerunt of the Judges prefent, thus : 

Curia yufticiarii S. D^ N. Regisy tentd\ 
in pr^torio burgi de EdinburgOy' 
die men/i s y anno Domini^" 
fer honor abiles viros^—y yujiidariuni 
Ckricum Dominos-'^y — et— — Conh 
. mijfionarios jfti/iiciarii diSi^ S. D. N^ 
Regis.^ 

Curia legitime qffirmatai 



Pcrfoiis failing ^hp Caufe being called, the Criminal j 
to appear, are prcfent enter the Pannal. — JSut the Crimi- 
ftgitatc. jjjjg ^j^j ^g under Caution, and not ap 

pearing, when called, are declared Fugi* 
tives, and the Cautioner unlawed, in tibe 
Terms of the Bail-bond. — The Sentence 
of Fugitation is pronounced by the Clerk 
to the Macer, who repeats the fame audi** 
bly, thus : 

Sentence of ** The I/Ords Juftice-Clerk and Com- 
Fugitation. « miffioners of Jufticiary, Decern and 

•* ADJUDGE — , — and to be Out-laws 

" and Fugitives from his Majefly's Laws, 
** and ordain them to be put to the Horn, 
" and all their moveable Gk)ods and Gear 
to be efcheat, and in-brought to his 
Majcfty's Ufe, for their not compearing 
^ "to 



cc 

cc 
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' to underly the Law, for the Crimes 

■ mentioned in the Criminal Letters rai- 
fcci at the Inftance of A. B. and ^. G. 
his Majefty's Advocate, for his High- 
neiVs Interefl, againft them thereanent, 

■ as they who were lawfully ched for 

' that Effeft; and ordain the Bond of 
' Cautionry given for their Compear- 
' ance to be forfeited." 

J.C. i.p.D. 



Thefe and other Unlaws are given up 
by th-- Clerk to the Court of Exchequer 
on Oath, who levies the fame, if not re- 
I mitted by the Court. 

If there be no Accufers to infift againft 
I the Pannels, then the Court will defert 
the Diet /iitipliciter. — And, in cafe of any 
Informality ih the Libel or Executions, the 
Lord Advocate may crave the Diet to be 
deferted, pro loco et tempore, in order to 
raife new Letters j which the Court are al-^ 
ways in Ufe to allow. 

But, if the Purfuers are prefent, and rea- 
dy to infift, then the Clerk writes in the 
Book what follows ; 

Intran. 
.A. B. C. D. andXy. E. indiSied and accufed at 
the Injiance of h. B. andW.G. his Majejiy's 
Advocate for his Hightrefs's Interefi, as 
guilty of a Bloodwitt or Battery, &c. com- 
T mitted 



Fines and Uifi" 

op to the Ex- 
chequer. 



In what Caftt 
the Diet is de. 



d 

Form of Pro* 

cedure, if Par- 
lies are pre- 
fent, and in- 
tend to inlift. ^ 

J 
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mifted by them in Manner mentioned in thi\ 
Criminal Letters raifed againji them " 
others thereanent. 



< t 



Piufners. 

Mr. W.G. hi&Majefty's Ad- 
vocate. 

Mr. C. E. his Majelly's So- 
licitor. 

Meilrs. J. R. and J. F. Ad^ 
vocates. 



Procurators in Defence. 



Mr. R. C. 

Mr. R.D.^ Advocates. 

Mr. A. L. 



r 



All Profecutors may compear with four> 
^ Q^^M. Part atfid the Defenders with fix of their Friends 
* ^\ ^'* aod no mere ^. 

The Clerk reads the Libel, and, after r 
Reading thereof, the Prefes afks the Pao* j- 
ncis,. what they have to fay to their Indift- 
ment : If the Pannels deny the Grimes fibel- ^ 
The Court ^^^' ^^ Council for them, proceed firft t& 

maydireain* pTOpone their ObJ€<ftionS againft the In- 
formations to di(9hfnent, ©"r. — ^But, if they have none, 
given in. ^^^ ^^ Courtcil for both Parties argue the 
Relevancy, which the Lords determine di- 
^ redlly, or appoint Informations to be giyen I 
« 20.Geo.ir. in. — And, by the late Statute % they may 

direct Informations to be given in at any 
Part of the Trial, where Difficulty occurs> 
in the fame Manner as is mentioned before 
* Sea. 7. in capital Crimes ^. 

If Informations upon the Relevancy arc 
appointed to be given in, then the Court 
adjourns to a further Day, tcf which the Tri- 
al is continued. 

And 
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And if, betwixt and the Day to which the In what Cafcii 
Court is adjourned, the reft of the Perfons P^"'«=re'^ 
contained m the Criminal Letters, and tor- the Sentenco 
merly declared Fugitives, apply to the °^ Fuptadofc 
Court, craving to be reponed againft the 
Sentence of Fugitation pronounced againft 
them, and that they are willing to appear, 
to ftand trial. — The Lords, upon hearing 
of the Petition, will repone them againft 
the fame, and ordain them to find Cau- 
tion, adted in the Books of Adjournal for 
their Appearance all the Diets of Court. 

But Criminals, that are declared Fugi- peHbns fugi- 
tives for not compearing, and denounced tate and not 
Rebels, and reeiftred at the Horn, muft '^"""^ ^'" 

, ,' o. j.r> Aj*^ denounced,. 

be relaxed, as mentioned in rage 140.— And 
where Perfons are fugitate for Non-com- 
pearance, and do not apply recently, to be 
reponed againft the Sentence of Fugitation, 
there is an Aft of Adjournal extrafted up- 
on the Sentence ; after which a Bill is 
made out by the Clerk, for Letters of De- 
nounciation againft the Criminals, indorfcd 
on the Back by him thus : Apud Edinbur- 
gum — , die inenjis — , anno Domini — , Jiat 
ut petitur; becaufe the Lords have feen 
the ASf of Adjournal mthin mentioned: 
And one Lord pafies the Bill. — The Form 
of Letters of Denounciation are as follows; 



Letters 
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Letters of Denounciation dgdinfithe Criminals 
for Non^comfearance. 



I • 1 • V 



IcttcrspfDe- /^EORGE, by the Grace of GOD, 
nounaauo^. ^jT j^j^^g ^f q^^^^ Britain, France an4 

Jf^land, Defender of the Faith:i to Our 
JLrOvits, 

Macers, Meflengers, at Arms, Our SheriflSl 
in that Part, conjuniSly and fev^rally, fpe^ 
daily conftitute, greeting : Forasmuch^ 
AS, it is humbly meaned and fhown to us, 
by pur Lovit ji. B. of — tThat where,^ in 
an Court of Jufticiary, holden by Our 
I-rords Juftice-Clerk and Commiffioners of 
Tiifticiary, .within the Tolbpoth or Crimi-^ 
nal Court-rhoufe of Edinburgh, th^r — Day 
of— lafl: by-paft,— , — and— being oftentimes 
called to have compeared before our iaid 
Lords, the faid Day and Place, in the Hour 
of Caufe, to have ui>derlyen the Law, for 
the Cringes of Ploodwitt, Battery, &c. 
(here the Libel is . take?i in to thefe Words,, 
" Which being found proven") in Man- 
•ner at length mentioned in the faid Crimi- 
pal Letters, raifed at the Cqmplainer's In- 
jftance, and our Advocate for our |ntereft, 
jigainft the forenamed Perfons thereanent. 
As they who were lawfully cited to have 
compeared, and come, and found fufficient 
Caution and Soyerty afted in the Books of 
Adjournal, for their Compearance before 
our faid Lords, to the Effed: forefaid, law- 
ful Time of Day abidden, and they not en^ 

t?ripg 
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1 



tering nor appearing, Oar Lords Juftice- Letters of Do' 

Clerk and Commiflioners of Jufticiary, by nounci^rion. 
the Mouth of J. G. Macer of Court, de- 
cerned and ADJUDGED , and 

to be Outlaws and Fugitives from our 
Laws, and ordained them to be put to the 
Horn, and all their moveable Goods and 
Gear to be elcheat and in-brought to oar 
Ufe, for their not compearing to underly 
the Law, for the Crimes above mention- 
ed, as an Adt of Adjournal extradled there- 
upon produced bears. Which Act as yet' 
remains unput to due Execution, anent the 
forenamed Perfons, their Denounciation 
to the Horn for the Crimes forefaid. OuR 
Will is herefore, and we charge you -^ 
ftridllv and command, that, incontinent 
thir our Letters feen, ye pafs to the Mar- 
ket-crol^ of Edinburgh, Head-burgh pf 
the Sheriffdom thereof, within which 
the Juftice-court above mentioned was kept 
and holder;, and other Places needful, and 
there, in our Name and Authority, de- 
nounce the faid — , — and our Re- 
bels, and put them to our Horn, efcheat 
and in-bring all their moveable Goods and 
Gear to our Ufe, for their being Outlaws 
and Fugitives from our Laws, for the 
Crimes forefaid. And that ye, within fif- 
teen Days thereafter, caufe regiftrate thefe 
our Letters, with the Execution thereof, 
in our Books of Adjournal, conform to the 
Afls of Parliament, made thereanent. Ac-r 
CORDING TO Justice, (becaufe the Lords 
havq 
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have fecn the A& of Adjournal above men^ 
^- tioncd), as ye will anfwer, 6?^. Grv] 

under our Signet at Edmburgby the- 
Day of-^ — 7— —and of our Reign the 

Year 17.-^! . 

Ex deliberatiom Dominorum Commijio 
riorum 'Jufiiciariu 

y.D. Clerk. 

Thefe Letters are fignet with the Seal 
Court. 

Follows the Mace/s Execution upon the Let" 
ters. 

■ 

Execution T T P O N the Day of i 7 — 

thereon. U Years, I y. G. Macer to the Jufticiary 

court, pafled at Command of Letters o£li 
Denounciation, raifed at the Inftance (i\\ 

jf. B. of- , with Concourfe of JV. G. hk 

Majefly's Advocate, for his Highnefs's In- 

tereft, againft — -, — and , and by to 

tue thereof, in his Majefty's Name and 
Authority, pafled to the Market-crofi of 
Edinburgh^ Head-burgh of the Sheriff- 
dom thereof where the Juftice-court 
was held and kept y and there, after ^ 
crying of three leveral Oyefles, open Pro- 
claniation, and publick reading of. the 
within-written Letters, I duly, Uwiiil^» 
^ and orderly, denounced the faid—- 1^— ^^ 

•his Majefty's Rebels, and put .tbr^ 



to his Highnefs's Horn, by threo ieva 
Blafls of an Horn, as Ufe is } and ore 



•• • • 
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ed all their moveable Goods and Gear, to ExecntioH 
(be efcheat and in-brought to his Majefty's '''"^'*"- 
Ble, for their being Outlaws and Fagi- 
■yes from his Majefty's Laws, for the 
Crimes within mentioned. This I did af- 
Rer the Form and Tenor of the faid Letters 
an all Points, which are dated and fignet 
'at Edinburgh, the Day of , be- 
fore thefe Witnefles and — : And, for 

the more Verification hereof, I and the 
faid Witnefles have fubfcribed the fame. 
7. G. Macer. 
J. L. Witnefs. 
J.B. Witnefs. 
i 

Thefe Letters, with the Execution muft The Letters 
be regiflred in the Books of Adjournal, and ftrjd. ^"^' 
a Bill of Caption made out thereupon, 
which is indorfed on the Back by the 
Clerk thus : Fiat ut petitur ; becaufe the 
Lords have feen the regtjired Letters of De- 
nounciation and Execution thereof and fign- 
ed by one of the Lords. 

The Letters of Caption on the forefaid 
Letters of Denounciation, are or the fame 
Form as thofe infert in Page 135. 

The Criminals being reponed againfl: The Criml- 
the Sentence of Fugitation, and Caution ^^J '^^l^; 
found for their Appearance, and Informa- found, thi 
tions upon the former Debate having been "^ ""' 

given to the Lords, the Court being 

met in terms of their Adjournment, the 
Clerk, after calling over tlie Lift: of Wit- 
nefles 



i! pro- 1 

J 



Theymuft be 
execute by a 
Macer or 
MeiTenger. 



Perfons relax^ 
ed may find 
Caution for 
Coinjpearance. 



The Bond of 
Caution. 
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cfcheat Goods) as ye will anfwer, ©r. 
Given under Our Signet at Edinburgh^ 

the ' ■ ■ Day of ^, and of Our Reigai 

the-— — Year, 17 — ^. 

Per aSium Dominorum CommiJJionariorm 
yu/iiciarii. 

y. D. Clerk. 

Thefe Letters are fignet with the Sed 
of Court ; — • are execute by a Macer xx 
Meflfenger ; and the Letters, with the Eit- 
ecutions thereof, are regiftrate in the Books 
of Adjournal. 

The Criminals, after they are relaxed, 
may have their Trial brought to a Conclu- : 
fion, whether they be in Prifon or under 
Caution 5 — but, if they have not founidl 
Caution, and being relaxed, the Bond of 
Caution for their Compearance is in the 
Form following : 



.' r 



Form of the Bond of Caution for Compihr- 
ance after Relaxation. 

T A. G. bind and oblige me, my Heirs, 
•*• Executors and Succeflbrs, as Cautionct 
and Soverty, afted in the Books of Ad* 

journal, for — , — and , that they 

fhall compear before the Lords Jufticc- 
General, Juftice-Clerk and Commiflioners 
of Judiciary, within the Tolbooth or Cri- 
minal Court-houfe of Ediniurgh^ the - — * 

Day of next to come, in the Hour 

of Caufe, there underly the Law fpr the 

Crimes 
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limes alledged committed by them, in 
ptnner mentioned in the Criminal Letters 
Ked againft them, and others thereanent: 
Lnd alio, that they Ihall compear the whole 
ither Diets of Court, to the final End and 
)ecirion thereof, and that under the Pains 
»ntained in the Afts of Parliament. And. 

he faid , and bind and oblige 

hem, conjundly and feverally, their Heirs, 
Executors and SuccelTors, for their Cauti- 
pncr's Relief in the Premifes. 
Which is figned by the Parties. 

The Criminal Letters, with the Execu- 
ions againft Farties.WitnelTes and Affizers, 
luft be lodged with the Clerk 48 Hours 
lefore the Day of Compearance, that the 
'rifoncrs Procurators may fee the fame, 
and give in their Objeilions and Deffences, 
( if they any have ) in terms of the late 
Adt ^ 

If the private Party, who finds Caution 
for reporting of the Criminal Letters, do not 
report the fame duly execute, on or before 
the Day of Compearance, then the Bail- 
bond will be forfeited ^j and, when he re- 
ports them, he fliould take Inftruments 
thereupon. 

When Criminal Letters are raifed at the 
Lord Advocate's Inftance, he finds no Cau- 
tion for reporting, but muft return them 
to the Clerk of Court, with the Executi- 
ons, within the Time prefcribed by Law. 
The 



The Letttrj 

and Executi- 
ons mull be 
lodged with 
the Clerk. 
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burgh^ Head-burgh of the Shire, within 
which the Court fits, will as efFe<9iiaUy 
make Efcheat f^U, as if made at the Head-^ 
burgh of the Shire where the Parties 
HlJZ' dwells. — Seldom the Lords grant that 
u, j?6. Privilege by Horning, but ordain them to 

be carried to Prifon while Payment be 
made. — The Macer indeed may indulge 
the Criminals, by keeping them in nk 
Cuftody, fome little Time till Paymcitt 
be made ; but it is at his Rifque if they 
efcape. 

And where Petitions for reponing Par^v 
tics againft Afts of Fugitation, Fines fof 
Contumacy, Gfr. are once refufed, a fecomi 
Petition for the famePurpofe, cannot be of? 
fered, unlefs the Petitioner obtain Leave to 
withdraw his former Petition, by giving in 
a Bill for that EfFedl upon new Reafons. 
4, 3 Geo. II, ^y ^ Britijh Statute ^ it is declared, law-* 

c. 32. ful for all Magiftrates, ^nd Courts of Ju- 

dicature in Scotland^ to put in Bxecutioii 
«r. t^. t^ ^^y Judgment or Sentence, importing any 

Within what 1 • n -/^ ^ 1 r \i. *^ t-^ i_ ' 

Time a Sen- corporal Punilhment lels than Death or 
tence inferring Difmembcring, if given or pronounced in 

pLTfhS, ^"7 P^^ <^f Scotland, to the South of the 
inuft be ej^e- River Forth, after the elapfing of eight 
f uted. Days y and if given and pronounced in any 

other Place, to the Northward of the faid 
River or Frith of Forth, after the elapfing 
of twelve Days, from and after the Date of 
fueh Judgment or Sentence refpediively. 

An4 



r 
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And by the fame Ad, the Court of Ju- 
fldciary, or any of the Judges thereof, are 
impowered, upon Application made, and 
Caufe Ihown by any Perfon aggrieved by 
foch Sentence, given by any inferior Court- 
judicature, to ftay all Execution of fuch 
Sentence for 30 Days. 

Lafilyy Tho' a formal Trial by a Procefs 
and Affize, be the regular Form of Pro- 
cedure in Criminal Profecutions, yet, in Ca- 
fes of lefler Confequences, the Court of 
Jufticiary, and other Criminal Judges, pu- 
nilh Offenders in petty Crimes, Jim Jire- 
pitu G? forma judicii fummarily, by or- 
daining them to be fcoqrged or banirti- 
cd, &c, 



SECT. viri. 

Concemi'fig, High Treajbfi, with the Trial and 
^^rocedure therein upon a Commijion of 
Bpyer aad Terminer. 

T 



The Court of 

Jufticiary may 
Hay Execution 
on Sentences 
of inferior 
Judges, 



And may pu- 
nilh leirer 
Crimes fum- 
marily, with- 
out 3 Trial 



by an In- ■ 

quell. ■ 

4 



Reason of old with us, was purfued Treafon oT 
before the Juftice-court, without any 
Commifiion oiOyer and Terminer from the 
King, and alfo before the Juftice Airs or 
Circuit Courts '. 

The fcveral Species of High Treafon by 
our Statutes were, i . Rifing in Arms and o- 
pen Rebellion againft the King''.— 2. Lay- 
ing Hands upon the King's Perfon violent- 
ly, of what Age foever ; or to attempt 
fome- 



fued before 
the Jullice. 

' Ja. VJI. 
Pari. 1. c.zg. 

Species of 
High Treafon 
by our Sta- 

m"' I- Aft 3. 
Ja.ll. Aitsj, 
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fomewhat, by which the perfonal Safety of 

the King was more immediately threaten- 

^ Ja. II: ed ^ — 3. RefettingTraitors, or thofe who 

Ma!1i. ^^y ^^ ^^ Horn for treafonable Praftices ". 

Aa24. 4. Aflailing, or attacking the King's 

ja. V. Aa97. Caftles, where he happened to be for- the 
« Ja. II. Time, without Warrant bf the Three E- 

Ch.lLParJej. ftates^. — 5. Raifing a Fray in the Kiilg's • 
Sef. I. Hoft wilfully, or with a bad Intention, am 

• Ja. II. without a juft Caufe "". 6. The moving 

Ad 54. . any Queftion, Picque, Grudge, or Quarra 

againft thofe who had flain fuch as ha4 
9 Qc^Mary, been lawfully declared Traitors p. — 7. Im- 
pugning the Dignity and Authority of the ; 
Three Eftates of if^arli'ament, or attempt- 
ing any Diminution of its Power and Au- 

P"^! lai thority^. 8. Declining the Judgment 

and Authority of the King in any Matter, 

' ja.vi. P. 8. Civil or Ecclcfiaftick ^ Both thefe be- 

^^^* came Treafon by the particular Exigen- 

• cics of the Times . 9. The concealing 

•ja.vi. P. II. ^^^ j^Qj revealing the Treafon of another^.— 

10. Denying the King's Power to call, pro- 
t Ch. IL rogue, and diffolve Parliaments ^ 

ParJ. I. Aa 3. ^jjj |.j^g feveral Crimes which were de- 

CnmeS which - i rr^ - r 1 -in 

were declared clared Trealon by particular Statutes were, 
Treafon )yy wtlfiil Fire raifing^ Theft committed by landed 
Statutes with ^^^^ Murder under Truji, firing Cod- 

heughs and Afifajjifiatiojis. 
The Manner The Indiftment for Treafon of old was 
of ferving an ^appointed to be given to the Criminal by 

Indictment for tt 1 i 11 r 1 #-t-« - • 

Treafonofold, Hcraulds, Purlevants, and Trumpets m 
"Ja.vi. P.12. their Coats", who founded all the Way 
«• ^2j. iiQxxi the Court-houfe to the Prifon-door ; 

which 
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■hich was immediately opened, and, with 
Doors, thev Ibunded three times ; 
pen entered and founded all the Way till 
bey came to the Criminal's Apartment, 
hd there founded three times before gi- 
ing Indidlment, uiing the fame Form in 

Return from the Prifon : — And, in And of the 
jtfe the treafonable Perfon was abfconded, p^"'.' 
\ not in Cuftody, then he received Sen- thereon? 
pee of Fugitation, and the Heraulds and 
brfevants carried Copies of his armorial 
fearings {after tearing feverals of them in 
he Coart-houfe) to the Crofs oi Edinburgh, 
kith Trumpets founding all the Way, and 
Fafcended the Crofs, and founded three 
times ; thereafter one of the Heraulds pro- 
mulgate the Sentence read by the Clerk of 
Court or his Depute, he and all the reft 
being uncovered, and then tore feveral 
more of the armorial Copies or Bearings of 
the Rebel, and battered on the Crofs the 
faid armorial Bearing reverfely (which was 
the Top or Chief of the Shield undermoft), 
and returned from whence they came, the 
Trumpets founding all the Way. — This 
was the antient Form, before the Union of 
the two Kingdoms. And the Juftice-court 
was impowcred to proceed and pronounce 
Sentence and Forfeiture, in Cafes of Hi^h 
Treafon, in Abfence of the Party accufed, „ q^ jj 
uponfufEcicntProbationtakenbeforethem™. Aa n. 

But now Cafes of Treafon are regulate 
by tlie Law of England: Wherefore all ^ _ ^„ 
Crimes, by this Statute ", which are High z.^\- 
Treafon, 



I 



Cafes of Migh 
Treafon now 
regulate by the 
Law of Eng- 
land. 



The Jaftici- 
ary^court, &c. 
in Trials for 
High Treafon 
to proceed in 
the (lime Man- 
ner as the 
Court of 
King^s Bench 
in England. 



Writ 0^ Certio- 



rari, 
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Treafon, or Mifprifion of High Treafon k 
England^ fhall be High Treafon or Mifpri-* 
fion of High Treafon in Scotland y and no. 
Crimes fhall be High Treafon or Mifpri- 
fion of High Treafon in Scotland^ but thofi 
that are fuch in England y and his Majcfhf 
may ifTue Commiffions of Oyer and Termh 
ner under the great Seal, three of the Lord! 
of Jufliciary to be in the Commifliod^ 
whereof one to be of the ^(?r«;w, to>i»« 
quire of, hear, and determine fuch Mgi 
Tr^afons, and Mifprifion of High Trea- 
fon, in Manner as is ufcd in England. 

The Juflice-court, or others having 
Power to judge in Cafes of High Treafon^; 
and Mifprifion of High Treafon, are re* 
quired by this Aft, to inquire, by tht 
jOaths of twelve Men of the Shire <* 
Stewarty where the Courts fhall fit, of aM 
High Treafons and Mifprifion of Hig^ 
Treafon committed within the faid Shires 
or Stewarties ; and thereupon to proceed, 
hear, and determine the faid Offences, 
whereof any Perfon fhall be indided be- 
fore them, in fuch Manner as the Court 
of King's Bench, or Juflices of Oyer and 
Terminer in England may do. — And, if any 
Perfon be indided of High Treafon or 
Mifprifion of High Treafon, before any 
Juflices of Oyer and Terminer^ or in Circuit- 
Courts, upon the Requefl of the King's 
Advocate-General, the Lord-Chancellor or 
Keeper of the Great Seal, fhall award a 
Writ of Certiorari direded to the Juftices 

of 
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6if Oyer and Terminer, &c. commanding 
them to certify fuch Indiftment into the Ju- 
ftice-court, which Court is required to pro- 
ceed upon, hear and determine the fame as 
the Court of King's Bench in Englafid may 
do. — And all Perfons convidted or attaint- Perfom con- 
ed of High Treafon, or MSfprifion of High "^^^^J'X' 
Treafon in Scotland, (hall be fubjeft to the HighT:earon, 
fame Corruption of Blood, Pains and For- f"^^^p j°, p^. 
feitures, as Perfons convi(5ted or attainted naides and 
of High Treafon, or Mifprifion of High Fo'feitutes as 

Treafon in England. And every Perfon, '" "^ ^ ' 

may be returned to be a Juryman in iny ^y'^^ified 
fuch Trials, who ftiall, at the Time of 
fuch Trial, be feized in his own Right, or 
in the Right of his Wife, of an Ellate of 
Inheritance, or for Life, within the Coun- 
ty, Stewarty, or Place from whence the 
Jury is to come, of the yearly Value of 
40 yJ. Sterling; and, for Want thereof, or 
for any other Caufe, (liall be fubjeit to be 
challenged and fet afide. 

Theft in landed Men, Murder under Truji, Our ftatutorf 
•wilful Fire-raifng, firing Oal-heughs, and J^^^^°^^°"^l 
j^ffaffination^ which were declared to be tal by this 
Treafon by particular Statutes in Scotland, ^a. 
are only adjudged to be capital OiFences by 
this Aft. 

By the fame Aft, the flaying any of the Crimes deda- 
Lords of Seffion or Jufticlary, fitting in b'^tj["a" 
Judgment, in the Exercife of their Offices, 
is adjudged High Treafon ; as alfo the 

lunterfeiting any of the King's Seals, ap- , 
X pointed 
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pointed by the Articles of the Union to bd 
kept and ufed for Scotland. 

^kfl'^nT' ^"^ ^^^ ^^"^^ ^^' ^^* Treafons, and Mif- 
highSea! prifion of Treafons, which fhall be done 

or committed, by any Native of Scotland^ 
upon the high Sea, or in any Place out of 
the Realm of Great Britain, ihall be in- 
quired of, heard, and determined before 
the Juftice-court, or before fuch Com^ 
miffiorlers of Cyer and Terminer, and in 
fuch Shire, Stewarty, or County of Greaf 
Britain, as fhall be affigned by the King's 
Commiflion, and by good and lawful Men 
of the fame Shire, in like Manner, to all 
Intents and Purpofes, as if- fuch Treafon^ 
or Mifprifion of Treafons, had been doi;ie 
or committed in the fame Shire where they 
fliall be fo tried. 
The fevcral The Standard-law in England, concern*. 

KindsofTrc^ IxigUigh Treafon, is the Statute of the 25th 
25thEdw.lIl. of Edward III. cap. 2. which declares the 

feveral Species or Heads of it, viz. i. To 
compafs or imagine the Death of the King, 
or of his Queen, or their eldeft Son and 
Heir. — 2. To violate the King's Wife, 
or his eldeft Daughter unmarried, or the 
Wife of his eldeft Son.—3. To levy War 
againft the King in his Realm or be adhe- 
rent to his Enemies by open Deed, giving 
them Aid or Comfort in his Realm.—- 
4. To counterfeit the King's Great or Privy 
Seal, or his Money, or to bring falfe Money 
knowingly into the Realm to merchandize, 

or make Payment therewith, — This Article 

• 

is 
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s further enlarged by fubfequent Statutes ; 

nd all Abufes, touching the Coin of this 

icalm, in Gold or Silver, or as to foreign 
fcoin current in the Realm, is made High 
leafon ; and, as to foreign Coin not cur- 

bnt, it is Mifprifion of Treafon ; and all 
king and keeping of Inftruments, for 
king or marking of Money, &c. is 
blared High Treafon. But the Attaind- 
"■^r proceeding upon thefe Affts fliall not 
infer Corruption of Blood, or make the 
"Wife lofe her Dower ''. — 5. To flay the 
Chancellor, Treafurer, or the King's Ju- 
ilices of the one Bench, or the other, Ju- c. aj. 
ilices in Eyre, or Juftices of Affize, and 
all other Juftices atTigned to hear and de- 1 

termine, being in their Places doing their ^ 

Offices. 

The Perfon affuming the Title of Treafons ena- 
James III. of England, and VIII. oi Scot- ^f^^^'^J}-' 
land, charaderifed the Pretender, was at- "3 

tainted of High Treafon, by an EngUjli 
Statute '. — By this Ad, it is declared, that, ^ 13. W. HI. 
if any Perfon fliall correfpond with the ^'^■' 
faid Pretender, or with Perfons employed 
by him, knowing them to be fo employed, 
or pay, or remit Money for his Ufe and 
Service, he fliaLl be adjudged guilty of 

High Treafon. Such Correfpondence 

with, or Remittance to any of the Pre- 
tender's Sons, is likewife, by a Britijh 
S'tatute, declared High Treafon ". — ^Further * 17-^' 
it is declared the Crime of High Treafon, '^- 35- 
(nalicioufly, adviicdly and diredtly by Print- 
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ing or Writing, to affirm, That any- Pcr^ 
' fon hath Right to the Crown of Great 

Britain^ and Dominions thereto belonging, 
otherwife than according to the A(ft fettling 
the Succeffion thereto in the Proteftant 
Line, or that the Kings or Queens of Eng^^ 
Tandy by the Authority of Parliament, cart- 
not make Laws, to limit and bind thiq 
Crown,'' and the Defcent and Governmctt 
thereof; and to maintain the fame bj 
> 6. Annae preaching, teaching, or adyifed fpeakin^J. 
*^'7- infers ia. Praemunire **. ' 

? J 3. Hen, By a Statute in England % Perfons cofij 

yi|i. c. 20; vided of High Treafon, by Authority df 

Parliameht, or the common Law, aftcr^ / 
tvards falling into Lunacy, fliall fuffer Exc- 
An Attainder cution :— And an Attainder, for High Treaf 

Treafon^t " "^^^^ ^^ *^^ common L^w, fhall be of as . 
common Law good Force, as if it had been by Authori^. 
eS^! b "^ ^^ Parliament \ and the King (hall be aitlj' 
Afto/p^lia- judged in adual Poffeffion of the Landli| 

ment. and Goods of the Offenders, which . he 

■I ■ ». 

would haye had, if the Attainder had been 

by Authority of Parliament, without any 

Office or Inquifition found. 

< 35. Hen, And, by another Statute ^, it is enafl'ed, 

VIII.C.2. « That all Offences declared to be Trea- 

'^ fons, Mifprifions of Treafons, or Con* 

^* cealments of Treafon, done or commit- 

Triai of fuch " ted out of the King's Dominions, fliall 

Offences com- <f be tried before the Juftices of the King's 

minted abroad. ,, g^^^j^^ ^^ ^^^^ ^^j j^^^^j j^^^ ^^ ^^^ 

" fame Shire, where the f^id Cqurt fliall 
f^ fit, or elfe before fuch Commiffioners,' 

' « and 
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'* and in fuch Shire of the Realm, as (liall 
•' be affigned by the King's Commiffion, 
" in the fame Manner and Form as the 
" fame had been committed in fuch 
•* Shire."— By the fame Rule, Attaind- 
ers, before the Court of Jufticiary, or Com- 
miflloners of Oyer and Terminer in this 
Country-, muft have the fame EfFed: as if 
they were by A<51 of Parliament. — And, 
by a late Statute *, all Offences commit- ' i7.Geo.n. 
ted againft that Aft, by correfponding 
with the Pretender or his Sons, &c. out of 
ihe Realm, is appointed to be tried in any 
County in England, or in any Shire or 
Stewarty in Scotland, as if the fame had 
been committed in fuch Shire or Stewarty, 
within which he fhall be fo tried. 

By fpecial Statute in Ungland '^, Perfons f 7, w. HI. 
indiiSed for High Treafon, or Mifprifion of •=■ 3- 
High Treafon, whereby Corruption of 
Blood may enfue, fliall have a Copy of the „ , . 
Indictment, but not the iMames or the difledofHigh 
WitnelTes delivered to them, five Days at Treafon w 
kaft before the Trial.— And every Perfon ^^'^m^I 
fliall be admitted to make his Defence by mem ; Days 
Council, and to make any Proof, that he i^^forcTnai. 
can produce by lawful Witnefles upon 
Oath for his Defence. — And, in cafe any TheCoortto 
Perfon fo accufed fliall defire Council, the affign Council. 
Court, before whom fuch Perfon fliall be 
tried, or feme Judge of that Court fliall 
immediately, upon his Requeft:, aflign fuch 
Council, not exceeding two, as the Perfon 
Oiall defire, to whom fuch Council fliall 
have 
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have free Accefs at all feafonable Hours, 

By the fame Statute, no Perfon fhall 
be indited, tried, or attainted of High 
Treafon, or Mifprifion of High Treafon, 
whereby Corruption of Blood may followj 
but, upon the Teftimony of two lawful Wkt 
nefTes, either both of them to the fame On 
vert-ad, or qne of them to one, and the 
other of them to another Oyert-ad of the 

' . « ■ 

fame Treafon, unlefs the Party fo indidcd, 
fhall willingly, without Violence, in opai' 
Cptirt, confefs the fanie, or fhall fond 
mute, or refufe to plead, or, in Cafes oj 
High Treafon, fhall peremptorily chal- 
lenge above the Number of thirty fiyp of 
thp Jury.— ?-But, if two oY more diflind 
Treafons of diverfe Kinds, be alledged = ii| 
one Bill of Indidment ; one Witnefe pro- 
duced to prove one of the Trealons, and 
another to prove another, fhall not he 
deemed WitneflTes to the fame Treafon.-- 
And no Evidence fhall be given of any 
Overt-ad, that is not exprefsly laid in the - 
Indidment. 

Nq Perfon fhall be profecuted for any 
High Treafpn or Mifprifipn of High Trea-? 
fon, by this Ad, unlefs Indidment be 
found agajpft him by a Grand Jury, within 
three Years of the Treafon or Offence com-r 
mitted: — But the defigning, endeavouring, 
or attempting an AiTaffination on the Body 
of the King, by Poifon or otherwife may be. 
profecuted at any Time, 
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All Perfons, by this Statute, who {hall Parties to havd 
■be accufed and tried for High Treafon or J^^-jf^jelf^. 
Mifprifion of High Treafon, (hall have ed to them. 
Copies of the Panel of the Jurors duly ^'■• 
returned by the Sheriff, delivered to them 
two Days before Trial, and to have the 
fame Procefs to compel their Witneff- 
es to appear at fuch Trials, as is ufually 
granted, to compel WitnefTes to compear 
againft them. — And no Indiitnlent for NoTndia- 
High Treafon, nor any Procefs or Re- '"^l^'j^ 
turn thereupon, inall be qualhed on the mifwriting. 
Motion of the Prlfoner or his Council for ^'■■ 
mifwriting, mifpelling, falfe or improper 
Latin^ unlefs Exception be taken in 
Court, by the Prifoner or his Council, be- 
fore any Evidence given upon fuch In- 
diftment ; nor (hall any fuch mifwriting, 
&c. after Convidtion, be Caufe to ftay or 
arrefl Judgment ; but Judgment given 
upon fuch Indi(!lment, may be reverfed by 
a Writ of Error. 

TbJs Aft is not to be extended to an To what this 
Indiftment of High Treafon for counter- ^j^iscKtend- 
feiting his Majefty's Coin, or his Great 
or Privy Seal, Sign-manuel, or Privy 
Signet. 

Where a Bill of Indiilment is found a- when a Bill ii, 
gainft a Party, by a Grand Jury, within f°^"'''^°"" 
three Years of the Fa6t committed, Pro- proceed there- 
ce "s may thereon be iiTued, in order to an °°' at any 
Out-lawry, at any Time during his Life ; thL"party'''s"^ 
and if, in Courfe of fuch Procedure, he Life; theEffeft 
fifts himfcif, he is to be tried by a fpecial l^f^ O"" 
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br petty Jury.-— But, if he fuffer the Out- 
lawry to go againft him, it has the fame 
EfFedl, a$ a Judgment upon ConvidtipiJ^ 
tvhereon Corruption of Blood, and all o- 
ther Pains of High Treafon are confequen- 
tial, unlefs the Out-la wry be afterwards 
reverfed, through Informality of the Pro- 
cedure. 

The Grand Jury miift confift of thirteeuj 
or any greater Ntftnber, for thofe being 
the Grand Inquifitors of the Country, c^ 
very Indidtment or Prefentment muft be 
found by twelve, at leaft, agreeing in one 
Voice, — But the Sheriff muft return twei^- 
ty four or more, probos et legates homines 
patria ; — and all Juries ought to be of the 
fame County, where the Crime was re- 
ally or holden as committed, not Aliens or 
Perfdns outlawed for a Crime j and thofc 
returned on the Grand Jury muft be Free- 
holders 5 .^-.-The petty Jury confifts of 
twelve Men, agreeing in one Voice, re- 
turned by the' Sheriff, and, if eleveji be 
agreed, and one diffent, the Verdict fhali 
not be taken by the eleven, nor yet the 
Refufer fined or imprifoned ; for Men 
cannot be forced to give their Verdidl a- 
gainft their Judgment. Wherefore, in 
fuch Cafe, the twelfth Man will be deli- 
vered, and a new Ventre muft be awarded 
to bring in Jurors in order to a new Trial ^. 

A Trial in terms of the Adt of the 
25th Edward III. made our Law by the 
forefaid Statute of Queen AiJie^ cannot be 

carried 
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f'-tarried on for Treafon after the Offend- 

.■«r's Death*. But, one may be attaint- 

- td of High Treafon, after his Death, by 
-'-A(£l of Parliament. 

It is implied in the Judgment of High 

"Treafon, that the DeUnquent fliall forfeit 

■%o the King, all his Lands and Tenements 
Svhatfoever, whether in Fee-fimple or Fee- 
tail, holden, or not holden, of any other, 

-which be had at the Time of the Treafon 
Committed ; and all his Goods and Chat- 
tels or IVtoveables, from the Time of the 
Convidion, and that his Blood fliall be 
corrupted, whereby he lofes all his Ho- 

■ hours, and becomes bafe as to his Birth^ 
and his Children cannot fucceed to him, 
or any of his lineal Anceftors. — —In Mif- 
priiion of High Treafon, which is " one's 
** knowing of it, and not revealing the 
'' fame to a Judge or Magiftrate." — The 
Punilhment is Im^rifonment for Life, and 
Forfeiture of the Offender's Goads and 
Chattels, and Profits of his Lands during 
Life ^. 

By.fpecial Statute ' it is declared, That 
Persons fliall not be profecuted for any 
treafonable Words fpoken by them, unlefs 
Information thereof be given upon Oath 
to a Juftice of Peace, within three Days, 
after fuch Words fpoken ; and the Profe- 
Cution of fuch Offence, be within three 
Months after fuch Information : And no 
Perfon fliall he convifted for fuch Words 
fpoken, but by the Oaths of two Witnefles. 
Y After 
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After the Pretender's Death, Perfom 
indifted for High Treafon, or Mifprifioa 
of High Treafon, fhall haye a Lift of the 
Witneffes and Jury delivered to them, with 
a Copy of the Indiftment, ten Days be^ 
fore Trial, in Prefence of two Witneffes.— ^ 
And no Attainder for High Treafon there^ 
after, fhall extend to the difinheriting aiqr 
Heir, nor to the Prejudice of any Perfoq, I 
other than the Offender during his Lifef. ' 
— But by a late A6t ", the Provifion m the 
forefaid Statute, is declared not to take 
Place, or have any Operation, Force or 
Effed:, until the Deceafes, not only of the 
Pretender, but alfo of his eldeft, and ^ 
and every other Son and Sons. 

Further," by Statute in England % all Pcr- 
fons who fhall be produced, or appear as 
Witneffes, on behalf of the Prifoner^ UpOtt 
any Trial for Treafon, before they be ad- 
mitted tadepofe, or give any Manner tf 
Evidence, fhall firfl take an Oath to de- 
pofe the Truth, the whole Truth, and 
nothing but the Truth, in fuch Manner 
as the Witneffes for the King are by Law 
obliged to do. — And no Perfon fhall be ca- 
pable of being a Witnefs, in a Trial for 
High Treafon againft any Perfon, by 
whofe Gonviftion or Forfeiture, any Be- 
nefit fhall or may accrue to fuch Witnefs p. 

And by a Britijh Statute ^ it is declared. 
That all Profecutions to be made for any 
Offence againfl the Adl of the 8th of King 
Williamy by making, mending, or begin- 
ning 
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»^ing or proceeding to make or mend, any 
croining Tool or Inftrument therein pro- 
isibited, or by marking of Money round 
*ie Edges, with Letters or Grainings, may 
fee commenced at any time within fix 
I^JIonths, after fuch Offence committed, but 
xiot thereafter. 

By a late Statute ' it is declared, That r 21 Geo. II. 
from and after the ift di April 1748, all 
Offences of High Treafon , or Mifprifion 
of High Treafon, already committed, or f^jj^i'^'"' 
♦0 be hereafter committed, in the Shires within the 
d Dumbarton, Stirling, Perth, Kincardine, numwLn 
-/iherdeen, Invernefs, Nairn, Cromerty, Ar- tsf^_ to be 
^yle, Forfar, Banff, Sutherland, Caithnefs, tried before 
JElgin and Rofe, and the Shire or Stewarty l^'^mmiO^' 
V)^ Orkney, or any of them, are to be tried oners of Oyer 
in the Court of Jufticiary in the Shire or '•"'^ T«mi- 
Stewarty where the fame fhall lit, or be- 
fore CommilTioners of Oyer and Termi- 
ver, to be appointed by his Maiefty, in 
the fame Manner as if fuch Offences had 
been committed in the Shire or Stewarty 
where they fhall be fo tried. 

And the Court of Jufticiary, or Com- The Court to 
miflioners of Oyer and Terminer refpedtive- >f"e Procefs 
ly, are to iiiue I'roceis to the Shentts or jva-ors. 
Stewarts of the Shires or Stewarties, for 
returning fuch a Number of Jurors out of 
their feveral Shires or Stewarties, as to the 
faid Court or Commiftioners, fliall feem 

meet. And that, in all fuch Cafes, no 

Challenge for the County, Shire or Stew- 
arty, fliall be allowed, but the Challenge 
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to any Juror for not being poffefled in hli 
own Right, or in the Right of his Wife, c^ 
Lands pr Tenements, as Proprietor qr Lifi^ 
renter, within the County, Shirp or Stew- 
arty, out of which he (hall come, and all 
other lawful Challenges (hall be allpwed. 

Three of the Lords of Jufticiary are, by 
this Aft, to be narped in every CommifiioQ 
of Oyer and Terminer ^ whereqf qne to be of 
th(? ^e?r2^/37. -TTT— And if any Indiilbncilt 
fhall be found before' fuch Coiirt of Oj«r 
and Terminer^ upon R^queft fnadp by his 
Majefty^s Advocate, the Lord Ch^ncellori 
or Keeper pf the Great Seal, (hall gwanl 
a Writ of Certiorari^ direded tq the CpOH 
miffioners pf Oyer and Terminer^ POOh 
nianding them to certify fuch Ipdi£tniefit. 
into the Court of jufticiary, who (half 
have Power tq proceed and 4eteris|iod 
therein, as the Cqurt of King's Bench ift 
EfJgland may do in the like C^fes ^ mi 
/hall iiTue out fuch Procefles fpc the Re^ 
turn of Jurors, as is ^bqye direfted. 

And all Perfons convidted oir attainted of 
Higl^ Tf eafori, or Mifprifiqn of High Trea- 
fon, by this A(5t, (hall be fubjed: and liabki 
to the fame Corruption of Bl^qd, Pains, 
Penalties and Forfeitures, as Perfons cpn- 
yidled or attainted fcy tlie Aft of the 7th 
pf Queen -/&/2f, 

%his AB is only to continue iti Forfe for, 
feven Tears. 

A Writ of Certiorari anfwers in fomq 
Meafurc to our Advocations, —— In civil 

Cafes 
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^€a(es inE/i/fl«i/, it iaaWric that lies, where 
I Man has Occafion to produce a Record of 
"nferior Court into the Chancery, from 
Pfhence it may be tranfmitted to any other 

Court, by a Writ called Mittimus K ' F'^ch. 44J. 

^nd where this Writ lies in Cafes of Higjj 
fteafon, and Mifprifion of Treafon, to re- 
jaove the Trial from the Juflices of Oyer 
A Trrminer into the Couft of Jufticiary, no 
^ubt it muft contain Reafons for fuch Re- 
Itoval. 

1. The Court of Jufticiary in Scotland be- 
_, by the Articles of Union ', exempted ' An. 19, 
om all Dependence upon the Courts of 
feflmiiifi. r Hall ; the Writs iffuing out of 
hefe Courts, in order to Outlawry, could 
pave no Courfe in Scotland^ on account of 
l^e Difference in our Forms : Wherefore, 
remove all Difficulties on that Head, 
late Statute was introduced ", which " Z2 Geo. Ij. 
taads,— That Perfons to be indidted for '=+^- 
Sigh Treafon, or Mifprifion of High Trea- 
fon, before any Court of Juftice in Scot- TheProee- 
land^ having Jurifdidlion to take fuch In- dure in order 
diaments, and fbal! not be in Cuftody for J^^^eTJ' 
the fame, the Court wherein fuch Indidt- High Treafon 
inent fliall be found or duly certified, fhall by this Ait 
iffue one Writ oi Capias-, agalnft the Per- 
fon or Perfons fo indidled, being fo out of 
Cuftody, direfted to the Sheriff or Stew- 
art of the Shire or Stewarty, wherein fuch 
Indictment fhall be found, and made re- 
turnable in the fame Court, forty two Days 
^X, le^ after the Teft thereof, or a longer 
Time, 
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Time, by the Difcretion of the Court, if 
the Cafe requires it ; which Writ (hall be 
delivered to the Sheriff or Stewart, who ^ 
fhall endeavour to find and apprehend the 
Defendant within his Jurifdiftion. — And f 
if the Defendant fhall be named in fuch 
Writ of any Parilh or Place, which lies in 
any other Shire or Stewarty, other than 
that in which fuch Indictment Ihall bo 
found, then the Court fhall ilTue another 
Writ qf Capias to the Sheriff or Stewart of 
fuch other Shire or Stewarty of the fame 
Teft, Return and Import with the former. 
Wria of Pro- ^>^t if i\3S^ Sheriffs or Stewarts, fhall re- 
clamation and turn to both the faid Writs, or to one of 
SbSed?* them, (in Cafes where only one fhall be 
neceffary) then two other Writs fhall be' 
iffued, the one a Writ of Proclamation, 
and the other a Writ of Exigent, and teft- 
ed the Day of the Return of the faid Writ 
of Capias, and diredled to the Sheriff or 
Stewart, within whofejurlfdidtion the De- 
fendant's Houfe or Eflate lieth, and re- 
turnable in one and the fame future Day. 
By the Writ of Proclamation, the She- 
riff or Stewart, fhall caufe the Defendant 
to be proclaimed three Times, once at the 
Sheriff or Stewart Court, a fecond Time at 
the Quarter- feffions to be held for the fa'id 
Shire or County, and a third Time near 
to the Church-door, and if there be no 
Church, in fome publick Place of the Pa- 
rifh, of which the faid Defendant fhall be 
named or defcribed in the Indidment, be- 
tween 
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twecn the Hours of ten of the Clock in 
the Morning, and two in the Afternoon: — 
And fuch third Proclamation fliall be made 
twenty eight Days at leaft, before the fifth 
and laft of the Sheriff or Stewart Courts, 
of which the Defendant is to be called by 
the Writ of Exigent. 

And, by virtue of the Writ of Exigent, 
the faid Sheriff or Stewart (hall caufe the 
Defendant to be called to appear at each of 
five fiicceffive Courts, to be held by the 
Sheriff or Stewart-depute ; and if the De- 
fendant fliall not appear, and furrender 
himfelf at one or other of thefe Courts, to 
"which he fliall be called, fo as to be forth- 
coming to Juftice, the Sheriff or Stewart- 
depute fliall, at tlie laft of the faid five 
Courts, pronounce Judgment of Outlawry, 
and fign and return the fame, with the 
-Writs of Proclamation and Exigent, to the 
Courts from whence they were iffued, to- 
gether with the Indorfations, certifying, 
that every thing required of him by the 
laid Writs, was done, and that the Defen- 
dant did not appear, (if that fliall be the 
Cafe) ; and tbereupon theDefendant fliall be 
deemed to be attainted of fuch High Trea- 
fon, as fliall be contained in the Indid- 
ment, and Ihall be fubjedt and liable to 
fuch Execution and Corruption of Blood, 
Pains, Penalties, Forfeitures and Proceffes, 
with refped to his Eftate, real and perfon- 
al, moveable and immoveable, to which 
Perfons attainted of High Treafon are by 
ji Law 
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Law fubjedt and liable ^ and a De- 
fendant fo outlawed for Mifprifion of High 
Treafon, (liall be fubieft and liable to all 
fuch Forfeitures and Procefles, as Perfons 
outlawed according to the Law oi England, 
for Mifprifion of High Trealon, are liable 
and fubieft to. 

All Defendants outlawed for High Trea- 
fon, or Mifprifion of High Treafon in Seo& 
land, (hall, in virtue of this Statute, havi 
as near as can be, fuch and the like Writ^ 
Means, Methods, Remedies and Advans 
tages, for avoiding, falfifying, or reverfing 
any fuch Outlawry, as may be had by tht 
Law and Ufage in England-, In the like 
Cafes, (excepting fo far as the Forms of 
proceeding are varied and fettled by this 
Ad) and all the Writs before mentioned, 
with the Returns thereof, and Judgments 
of Outlawry, fliall be recorded and pre- 
ferved in the Court to which the faid Writs 
ihall be returned, unlefs removed by duo 
Courfe of Law. 

By the fame Ad, the Sheriff or Stewart^ 
to whom the refpeftive Writs of Procla* 
mation and Exigent fliall be direfted and 
delivered, fliall forthwith appoint five fuc- 
ceflive Courts of the Sheriff or Steward 
depute, to be held for the Purpofes abow 
mentioned, three Days Notice being firft 
given before the firfl: Court, at the Head- 
borrow of the Shire or Stewarty, of the 
Times and Places, where fuch Courts fhall 
be held, and the firft of thefe Courts, at 
which 
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Jiich the Defendant is to be called, by ] 

rtue of the Writ of Exigent, fhall be -j 

Itld within twenty Days after Delivery ^ 

fereof to the Sheriff or Stewart, and each 
the other four fuccelTive Courts, fhall 
held, at the End of the four Weeks 
rem the Court preceeding. 

\ The Writ of Cafias muft be in the ^ ''™ of '^^ 
png's Name, under the Seal of fuch ""' 
[burts from whence they are ifllied, di- 
"t to the Sheriff or Stewart, command-^ Capias. 
J him to take the Defendant, and bring 
\ before the Court, from whence the 
^rit proceeds, at a certain Time and 
ace therein mentioned. — • — .The Writ Prodamation, 
" Proclamation in the fame Way, direct 
the Sheriff or Stewart, commanding 
1 to take the Defendant, and have hini \ 

lefore fuch Court, at a certain Time and 
Place therein mentioned ; and, in cafe the 
Defendant cannot be found, within his 
Shire or Stewarty, contains a Warrant for 
making the three Proclamations above 

mentioned. And the Writ of Exigent Exigem. 

muft be in the King's Name, dired; to the 
Sheriff or Stewart, commanding him to 
caufe the Defendant to be called, frohi 
Court to Court, until he be outlawed ; and , 

if he appear, then to take him, or his Bo- 
dy before the Court from whence the 
Writ fhall be ilfued, at a certain Time and 
Place therein mentioned, to anfwer to his 
Majefty, for the Crime of which he is in- 
dided. 

Z A 
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A Writ of Exigent, in virtue whereof 
the Sheriff proclaims and calls the Defen- 
dant five County Days to appear, is fo 
termed, becaufe it exads and requires the 
Defendant to appear and anfwer the Law, 
upon Pain of Outlawry ; for if he come 
not at the laft Day's Proclamation, he is 
faid to be quinquies exaSfus, and then he 
is outlawed. 

By the fame Aft, if any Perfon fo out- 
lawed for High Treafon, fhall at the Time 
of fuch Outlawry pronounced, be Refiant 
or Inhabitant out of the Limits of the 
Kingdom of Great Britain^ and within one 
Year after fuch Outlawry pronounced, 
yield himfelf to the Juftice-General, Ju- 
ftice-Clerk, or any of the Commiflioners 
of Jufticiary, he Ihall be at Liberty to 
traverfe the LidiiSment, on which fuch 
Outlawry was pronounced, and take his 
Trial thereupon ; and in cafe, on fuch 
Trial, he be found not guilty by Verdift 
of the Jury, then he (hall be clearly acquit- 
ted and difcharged of fuch Outlawry, in 
the fame Manner, as if no fuch Outlaw- 
ry had been made. 

Altho' upon Outlawry in Cafes of Trea- 
fon -in England^ the Offender lofes and 
forfeits as much as if he had appeared, 
and Judgment had been given againft 
him, as long as the Outlawry is in Force j 
yet in fuch Cafe, there is never an Award 
of Execution againft the Party, till he is 
brought to the Bar, becaufe there may be 



r 
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Miftake in the PerfoDj or fomething may 



lave happened fince the Judgment, why (abfence)' '*' 
Execution ihould not be awarded *. p. m. 'j 

Thofe that are in default till the Exigent * 

in Treafon, tho' they render themfelves to 
Juftice, forfeit their Chattels ; for that is 

a Flight in Law f. And after an Out- ^ p. , 

lawry for Treafon is reverfed, the Party 
Jhall be put to plead to the Indi£hnent, for 
that remains ftill good. 



PROCEDURE upon a Commission 
of Oyer ayid Terminer. 

WH E N a Commifllon of Oyer and 
'Terminer is granted under the Great 
Seal, four of the Lords or other Commif- 
fioners (units quorum) therein named, muft 
iffue a Precept under their Hands and Seals 
in Parchment, direfted to the Sheriff of the 
County, or Stewart of the Stewarty that is 
not fubjett to, or dependent upon any 
County wherein the Seffion of Oyer and 
Terminer is to be held and kept, bearing 
Date fifteen Days at lead before the Day 
of holding the Seffion, in the Form fol- 
lowing : 

The Name of the County, ff. A. B. Form of the 

M7« C. D. E. F. '3-*° 

G. H. with their Additions or Defi- fommonlng a 

gnations, as tbey are titled in the Commif- Seffion of Oyer 
ijon ; Jujiiciarii diSii Domini Regis, per lite- 
rfls 
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Form of die ros poteti. ipfus Domini Regis nobis et aliii^ Ir 
Shw^VcJ '^^ ^ dliquibus quatuor i)elpluribus noftrum cm-. L 
fummoning a feSi. ad Itiquirend. per Sacrament, proborm 

^""dTcf kw' ^^ legf^lium hominum de Comitat. 

' pradiSi. ac aliis viisy modis et mediis quilm 
melius fciverimus aut poterimusy tarn infra Li-. 
bertat. quam extra j per quos rei Veritas me- 
lius fcire poterit et inquiri, de quibufcunqm 
ProditionibuSi Mifprifonibus^ Proditionum in-- 
furreSlionibuSy rebelHonibuSy contrafaBur^m- 
fur.LoturfalfisJabricationibuset aliis faljitati* 
bus Moneta hujus regni Domini Rgis Magna 
Britannia * et aliorum regnorumjive Dom-^ 
niorum quorumcunque infra Comitat. prtediS. 
tarn infra Libertates quam extra^ per quofcun- 
que et qualitercunque habit. faSt. perpetrai. 
Jpve commijf. et per quoSy wiper quem^ cm 
vel quibuSj quando qualiter et quomodoy ac de 
aliis Articulis et Circumjlantiis pramijfa et eth 
\ "film quodUbety feu eorum aliquod vel aliquay 
aualitercunque concernefi. plenius vert tat em: 
Et ad eafdem Proditiones et alia pmmijja hoe 
vice audiend. et terminand. fecundum Leges et 
Statuta in hujufmodi cafibus edit, etprovis af 
fgn: Vic. ejifdem Comitat. falutem. Ex 
parte diSli Domini Regis nunCy Tibi pracipi-* 
muSy quod non omit, propter aliquam Libertat. 
. in Balia tuay quin Venire facias coram nobis 

et aliis Sociis no/iris Jujiiciar. prcediSi. vel 
aliquibus quatuor vel pluribus nofirum apud 

-: — \ — in Comitat. prcediSi. die die 

p rox. 

* The Dfffcription of the Gflfcnccs enumerated 19^ 
agree wi^h the Words in the Commiffion. 



of Oyer and Terminer. 
—prox. futur. omnes Prifon. in Gaoia Form of the' 



iiBi Do7nim Regis Comitat. tui exijlen. pro sh*"fffor^ 
caujis pradiB. vel aliqua earum, una cum eo- fummoning*' 
rum Jittach. TndiSfament.-et ommbus akis Ad- ^^}^°^°^ 
miniculii Prifonar. ill. qualttercunque tangen. ' 

-Ac viginti quatuor tarn miUtes quam alios pro- 
hoi ct legaks homines Comitat. pra^HSi. ad fa- 
ciend., et recipiend. ea omnia et Jingula quet 
eis ex parte diSti Domini Regis tunc et ibi- 
dem injungentur ; Publici etiam Proclamari 

faSi. per totum Comitatum tuum quod omnes 
iUi qui fequi voluerint verfus prifonar. ill. tunc 

fint ihi verfus eosproutjujiumfueritprofecutor. 
Scire fac-, etiam ommbus fuflic. pads Majo- 
rib. et Baliis Libertat. Comitat. tui, quod tunc 

fint ihi adfaciend. ea qua ad Officiafua perti- 
nent. Et quod Tuipje et Subvic. funs una cum 
Baliis et Mini/iris tuis, tuncfitis ibi inpropriis 
perfonis veftris, adfaciend. ea qua; ad Officia 
veflr a pertinent, in hac parte fiend. Et habeas 
ibi tio7nina "Jur. Jufiiciar. pads Major et Bai 
liorum prted. et corum per quos (is fie Sdre 

feceris. Et hoc praaptum: Dat. apud , 

die J anno regni Domini nojiri Georgii, 

Dei gratia, Magna Britannia, Franda et 
Hibernia Regis, fidei Defenforis, &c. 

If the Scflion Is to be holden within a 
Stewarty, that is not fubjedt to, or depen- 
dent upon any County, then the Precept 
muft be direded, Senefcallo ejufdem fenef- 

catlatus : And, inftead of Comitatus, the 

Word fencfcallatus muft be ufed through-i 
put. 
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The Precept The Precept muft be figned and fealed 

SSlSbJ? ^y ^^^^ ^^ the Commiffioners at leaftj 
the Commifl}. one whereof to be of the Sluorum : And 
pncrs. delivered to the Sheriff or Under-fheriff 

fpeedily, or to the Stewart of I'uch Stew-^ 

arty. 
Rcturnthcreon The Sheriff returns the Precept indor-» 
}>y Ac sjicriff. fgd thus . — Executio ijiius pracepti patet in 

quibufdam fchedulis huic annexisy with his 

Name thereto fubfcribed, and a Lift, iq 

Parchment, of the Names of the Juflicei 

of Peace^ Mayors and Bailiffs of Liberties : 

—and another Lift of the Names of the 

Grand Jury-men, with th^ir Additions or 

Defignations and Places where they dwdli 

annexed to the Precept. 

Thcjufticesof The Juftice of Peace and Mayors are to 

inform^on^ prove fuch Informations and Examinations, 

fcf f. ' as have happened to be taken before them, 

concerning any Prifoners ; and Bailiffs of 
Liberties to prove their Summons of thofe 
Grand Jury-men which make Default and 
do not apppar. 
Procedure of When the Lords or others, the King's 
the Court. Jujftices, and Commiffioners meet on the 

Day and Place, for holding the Seffion ap- 
ipointed by the Precept, four of them, 
whereof one muft he of the ^uorum^ (ha- 
ving one of them learned in the Law, as 
Chairman), affemble in the Seffion-houfc, 
and diredt the Clerk of the Arraignments 
to call the Court ; who (having firft wrote 
down the Names of the Lords, and other 
Commiffioners prefent) thereupon bids the 

Crier 
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<!)rier make three Oyez, and repeat after 

lim the Proclamation, thus ; 

" My Lords, the King's Juftices, Form of call- 
*' ftraightly charge and command all Man- '"g ihe Court 
" ner of Perfons to keep Silence, and hear 
" his Majefty's Commiffion of Oyr and 

*' Terminer for the County of open- 

*' ly read, upon Pain of Imprifonment." 

Thereafter the Clerk reads the Com- 
miflion ; and, that being done, bids the 
Crier fay, God farce the JGng^ and make one 
Oyez, and then repeat after him, thus j — 
*' All Manner of Perfons that have to do, 
** before my Lords the King's Juftices of 
*• Oyer and Terminer for this County of 

" , draw near, and give your Attend- 

*' ance." 

And the Clerk bids the Crier repeat, — Sheriff called 

« Sheriffof this County of return p^eceT'''" 

*• the Precept to you direftqd and deliver- 
*' ed for fummoning a Sefiion of Oyer and 
" Terminer to be holden here this Day up- 
*' on Pain and Peril ihall fall thereon." — 
Then the Sheriff, or Under-flierifF, deli- 
vers the Precept and Return thereof ^n?- 
fria msnu to the Chairman, who gives it 
immediately to the Clerk. 

And the Clerk bids the Crier call all the Juftices of 
Juftices of Peace, Mayors, and Bailiffs of ^",^j- ^^■ 

Liberties, thus: "AH Juftices of Peace, 

" Mayors, and Bailiffs of Liberties within 

*' this County of anfwer to your 

" Names as you fliall be called, every one 



» 
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" at the firft Gall^ .upon Pain and Pfcril 
'' fhall fall thereto." 

The Clerk marks with a Dote or Stroke 
of Iiik; the Names of all th,at do^ppear^ 
'that thofe which make Default may be 
fined, if the Court pleafe j or their De* 
faults fpared and marked parcaturi if the 
Court think fit^ . . 

Thereafter, the Clerk bids the Crier 
call the Grand Jury, thus :-^" You goo4 
" Men of the County o f ^ fummpned 

*' to inquire for our Sovereign Lord .the 

King, and the Body of this County, an^ 

fwer to your Names, as you (hall be 

called every one at the firft Call, oa 
** Pain and Peril that (hall fall thereon." 

And, having marked the Names of all 
who appeared, bids the Crier call the Pe- 
faulters, thus :— -« .You good Men, that 
" were even now called and made default^ 
" anfwer to your Names, and fave your 

" Fines. A* B. come forth, or you 

lofe loo s. in Iflues/' ^Sd of the reft. 

The Clerk bids the Crier fwear the 

Bailiff*, (laying his Right-hand on the 

New Teftament) avoir Jire, thus : — Tou 

/hall true Anfwer make to what the Court 

pall demand of you : So help you God ; and 

kiffes the Book. After which the 

Clerk afks him : " By the Oath you 

" have taken, did you fummon A. B. of 

^— to 



* BailifTs with us, are the SherifF- officers. Officers of 
Burghs, and Juilice of Peace Officers. 



^Oyer and Terminer. 185 
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■ upon the Grand Inqueft." Then the 

"lilifF anfwers when, and how he was 

■ummoned, viz. upon what Day, if in 

T*erfan, or by Ticket left at his Houfe, 

with himfelf, or with whom :— — And 

of all that make Default. 

Thereafter the Clerk turning his Face 

1 the Court, and acquaintins them, how 7""" ?""f 

■ 1 1 r- • 1 ° > ^.. ■ Jury fworU- 

Ippiany have appeared j laith to the Chair- 
nan, Who 'will your Lordjhip pkafe Jhall be 

foreman ? And, the Chairman naming 

lim, the Clerk calls the Foreman, and 
bids him lay his Right-hand on the Book, 
nd all the reft of the Grand Jury who 
lid appear, to hearken to the Foreman's 
Dath, and fwears him, thus : 

Tou Jhall diligently inquire, and true Pre'- i-i,^ f>o„i 
•ntment make, of all Juch Matters and man's OaiBi 
^Things as fiall here be given you in charge, 
cr otherwife come to your Knowledge, touching 
this prefent Service : The King's Maje/iy's 
Council, your own, and your Fellows, you 
Jhall well and truly keep Jecret.—— Ton Jhall 
prejcnt no Perjon for Hatred, Malice, or 
Ill-will ; nor leave any thifig unprejented for 
Fear, Favour or Aff'eSlion^ or for any Re- 
! ward,Hope orPrcmtfe thereof: But in all your 
I -Prefentments, you Jhall prej'ent the Truth, the 
•whole Truth, and nothing but the Truth, accord- 
ing to the bejl of your Skill and Knowledge : 
So help you God. — And kiffes the Book. 
And a Line being drawn from the 
Foreman's Name, he is marked fworn, 
A a . thus. 







the reft of 
cfae Jnry. 
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diiis, 3^- /rrflr. ^— Thea die Oeri 

calls the reii of the Gnnd Jurr^ b]r^ 
at a Time, and their Right-hands bck^ 
held oa the Book, die Crier i^pear dicm, 
thus; 
Trie Oath to T^dif jimu Qoth. that A. R ymar Fmrmm 

both mm talat befhra xai an ids Partj ym^ 
amd e'uerv fjf jbil, jtail weil and trwlf olh 
jkrce and keep an ycur reipeSi'UB Parti: So 

help yocL God. And muft JevctaUy 

kits the Book. 

And having Ovarii, feventeeB, mactem, 
or one and twrcotTT', being an oddNum* 
her, to avoid cfae hnxinvcnience of anequil 
Number, upon their Divifion c^Yoiccs, to 
retard the finding or not finding of any 
Bill, tho' there rnuiS: be twelve at lea^ 
agree Id the finding of any Bill of Indid- 

ment brought beibre them. The Clerk 

ftrikes a Line firom every Name iwom, 
thus — , and dien marks than — ^yur.^^ 
And Inds die Crier count them, naming 
to him the Foienan firft, and the reft 
that are marked fwom, as they are writ^ 
ten in order, beginning at the Top of the 

Panel of their Names. Their Nun^ 

ber being agreeable to their Names, the 
Crier afketh them, if they be all fwora ? 
And if they are fo, the Clerk afketh Leave 
of the Court, if they will pleafe to dif- 
charge thofe which did appear on the 
Grand Jury, and are not fwom, to depart 
the Court about their own Occa£ons. — - 
And tellcth them as the Court directs. 
s • / . The 
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} 



^ The Clerk thereafter bids the Crier 
»ake one Oyez, and repeat the Procla- 
aation, thus ; 

" Mjr Lords, the King's JufticeS, com- Proclamation 

' niand all Juftices of Peace, and other "» 'e^'" ^^- 
i Officers that have any Authority to take J°g^'^^^;, 
f any Inquifitions, Recognizances, Exa- tsv. 

* minations, or Informations of Offences, 
' inquirable by his Majefty's Commitlion 
' of Oyer and terminer, within this Coun- 

* ty of , That they forthwith de- 

f liver the Records of the fame into this 

* Court : And all others to keep Silence, 
f whilft the Charge is in giving, upon 

* Pain of Imprifonment." 
The Chairman gives the Charge to the ohairman' 

3rand Jury, fetting forth their Duty, and Charge to the 

he Matters inquirable by them, &c. Grand Jury.; 

ind the Clerk muft file all Recognizan- . , 

Ses, and keep fafe all Examinations, or <H 

iiformations delivered in by the Juftices of H 

'cace. 

While the Charge is in giving, the Clerk ^he Clerk of 
O make for the Foreman a Copy in Pa- Arr. to make 
[>er, of the Names of all fworn on the ^ Copy of the 
Srand Jury, for him to know his rel- Foreman, 
Ows, and call them by their Names, and ^"'■- 
colledl their Voices in agreeing to find, or 
not agreeing to find any Bills brought be- 
fore them. And to deliver the whole 

Panel returned, to the Sheriff or his Un- 
der-iheriff, to ingrofs on Parchment a Pa- 
nel of thofe only which are fworn, with 
their Additions or Defignations, putting 
the 
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the Foreman's Name firft, and the reft 1 1 
which are fwom as their Quality is, or as 
they are written in Order and fworn, in 
the Panel returned with the Precept, and 
draw down againft the Names of all which 
are fworn, and written in the fmall Panel 

a Colun^n thus J, and mark "Jur. and th? 

Sheriff to put his Name to that Panel. — 
And the Sheriff, or Under-fheriff, forth- 
with to examine and deliver to the Clerk 
of Arraignments, the Panel of the Grand 
Jury ^hich are fworn, to be filed on the 
. Lace, whh the Precepts and Schedules 
therewith returned. 

After the Charge is given, the Clerk 

bids the Crier fwear a Bailiff to keep the 

Grand Jury, thus: (laying his Right-hand 

on the Teftament,) 

Oath to a Tou Jhall diligently attend this Grand Ju^ 

BaiiifF to fy^ during this SeJJion of Oyer and Termi*- 

gr^djury. ^^^ • ^^ P^^^ frf^^ Carry to them all fucb 

IndiStmentSy Inforrndtions^ and other WritingSy 
as Jhall be delivered you by the Court : And 
the fame when re-delivered to you by the Grand 
Inquejly you Jhall bring back again j and de^ 
liver them fafe to the Court y without any jiU 
teration thereof: So help you God. 

The Grand Jury ufe to go into fome 
convenient Room provided for them near 
the Court, to hear the Evidence on the 
pills brought to them, and to proceed to^ 
gether in their Bufi^efs, 

The 
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The Clerk thereafter bids the Crier 
hake one Oyez, and repeat the Procla- 
.ation, thus ; 
" My Lords, the King's Juftices, com- proclamation 

■ mand all Juftices of Peace, and other ' 
I Officers that have any Authority to take in^^^i 
' any Inquifitions, Recognizances, Exa- i^c 
' minations, or Infofmations of Offences, 

* inquirable by his Majefty's Commiflion 

* of Oyer and Terminer, within this Coun- 
■■ ty of -, That they forthwith de- 

■ liver the Records of the fame into this 
' Court : And all others to keep Silence, 
' whilft the Charge is in giving, upon 
' Pain of Imprifonment." 

The Chairman gives the Charge to the chairman's 
jrand Jury, fetting forth their Duty, and charge to the 

he Matters inquirable by them, &c. ^"'"' W-i 

\nd the Clerk muft file all Recogmzan- 
«s, and keep fafe all Examinations, or 
informations delivered in by the Juftices of 
?eace. 

While the Charge is in giving, the Clerk ^he Clerk of 
) make for the Foreman a Copy in Pa- Arr. to make 
er, of the Names of all fworn on the j^'^^P^fhf'' 
Srand Jury, for him to know his Fel- foreman, 
5ws, and call them by their Names, and ^'■■ 
olledt their Voices in agreeing to find, or 
dot agreeing to find any Bills brought be- 

■fcrc them. And to deliver the whole 

Panel returned, to the Sheriff or his Un- 
der-ftieriff, to ingrofs on Parchment a Pa- 
nel of thofe only which are fworn, with 
their Additions or Defignations, putting 
the 



/~ 
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Grand Jury do find the Bill, then the 
Foreman, or fome of them, indorfe and 
write on the Back of the Bill thcfe Wiwikj 
Billa vera. — — And if there be more Prt* 
fons than one indidled in one Bill, and thl$ 
Grand Jury have Evidence to fj^tisfy theo!* 
felyes, to find the Bill againfl one or moii^ 
and not againft fome others, then tbi 
Grand Jury muft indorfe their Bill, thui; 
Billa vera quoad A, B. & C. D. Igndramtl 

quoad E. F. & G. H. But if the Gran* 

Jury have not Evidence to fatisfy them^ ttt 
find a Bill againft any one Perfon direded 
in the Bill, then mxiil indorfe fuch Bill| 
Ignoramus. 

If the Grand Jury, upon a Divifion of 
Voices, concerning the finding, or not find* 
ing of any Bill, come into Court to deit 
clare their Opinions, it is ufual to coUeft 
Voices from the laft in the Panel, and ft 
backwards up to the firft, w^hcrcby till 
Foreman declares his Opinion laft, for^ or 
againft the finding of the Bill. — But, aJfttr 
having heard Evidence, twelve muft agree 
to find it Billa wra^ or elfe. indorfe it, J^m* 
ramuSy and deliver it into Court to be filed 
amongft other Bills. 

When the Grand Jury have agreed up* 
on the finding, or not finding of any Bill 
before them, and indorfed it accordingly, 
then they are to bring the fame into the 

Court. And being come into Court, 

the Clerk faith, Tou Gentlemen of the In- 
queji anfwer to your Isfames : -•»— And when 

he 
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ftke has called them over by the Panel, he 
Jjflteth them, GentUmen^ are you agreed of 

i^ty Bilk f If they be agreed on any, 

3be takes them, and faith, Tou are contetit 
H^ Court Jhall amend Matter of Form and 
^alfe Latin, alteri7ig no Matter of Subjiance 

•^intbout your Privity. Then he fepa- 

Trates the Bills indorfed, Billa •vera, from 
thofe indorfed Ignoramus : And, ftanding 

towards the Judges, faith, BHIa 'vera 

■^^mnji A. B. for High Treafon : Billa 

- va-a againjl C. D. for Mifprifon of High 

,'-Treafon : BUla vera againfi F. G. far 

^Bgh Treafon. Ignoramus quoad H. J. 

^upon the fame Bill for High Treafon. 
P If an Indiftment be returned by the Grand 
Jury, Billa vera quoad fome of the Parties 

indided, and Ignoramus quoad the reft, 

the Clerk ftrlkes a Score with Ink through 
the Names of thofe returned Ignoramus, 
that the Bill may be fubjlantive quoad thofe 
agaiaft whom it was returned Billa vera, 
and as if the reft, had not been indi£ted. po„„ ^f 

If any of the Bills of High Treafon, or TuiAmpon 
Mifprifion of High Treafon. found by the '^"ihofw'm. J 
Grandjury, be fuch as that the Trials there- * '^ 

of are regulated by the Statute of the 7th 
ofK./r////izw, — then the Clerk of Arraign- 
ments muft call to theKeeperof the Prifon, 
tobring fuchPrifonerfor fuchHighTreafon, 
to the Bar of the Court, — and the Clerk, The Prlfoner 
to diftinguiih his Perfon, muft bid him hold Jjl^^'^J ^^ 
up his Hand, and may afk him. What his hold up his 
■Name is ? and what Name and Title he *^^"^' 
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is commonly known by ? — - And if hi 
own the Name and Addition of Title of 
Defignation given him in the Indi(5hiientj 
then he is to tell him^ that he ftands in- 
didled by that Name, of High Treafon }' 
and if he require a Copy of the Ihdid- 
mtnt, (paying for it) he ftiall have it dc^ 
livered to him five Days at leaft, before he 
be tried for the fame, to advife witfc 
Council to plead and make his Defence.-* 
But if the Name or Title of fuch Prifonef 
be miftaken, the Grind Jury fhould be 
fent for into Court, and the Name of the 
Prifoiier and his Title, which he owns bo^ 
fore them^ muft be made right in the In-' 
diiSment, by and with the Privity and Coii- 
fent of the Grand Jury, who, after th* 
Bill is amended, muft' take it into fomec^ 
their Hands, and deliver it back into Colir^ 
indorfed Bi/Ia vera* 

But if any Prifbner be indided for MiP 
prifion of . High Treafon, to be tried ac-* 
cording to the forefaid Statute, the Clerk 
muft call to the Keeper to fethini at the Bar, 
and know his Name, but hot to difgrace 
him, by making him hold up his Hand.—* 
He is to have a like Copy of his Indid- 
ment, as the Prifoner in High Treafon} 
and the Clerk tells him, that he ftands in- 
dided of Mifprifion of High Treafon, by 

the Name of , for that he- ^ ffif. 

and afketh him. Whether he be guilty of 
that Offence of Mifprifion, or not ? and 
takes his Confeflion or Plea only. - — But 

does 
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fce has called them over by the Panel, he 
Mil'cth them, Gentlemen^ are you agreed of 

mgitf Bilk ? If they be agreed on any, 

Kie takes them, and faith, Toa are content 
tflfe Court jhall amend Matter of Form and 
^alfe Latin, altering no Matter of Subjiance 

^mtlmt yoiir Privity. Then he fepa- 

■Mtes the Bills indorfed, Billa vera, from 
thofe indorfed Ignoramin : And, ftanding 

towards the Judges, faith, Billn vera 

^^aisji A. B. for High Treafon : Bilia 

I vera againji C. D. for Mifprijim of High 

iTreaJim : Bi/Ia vera again/} F. G. for 

'-J£gb 'Treafon. Ignoramus quoad H. J. 

Upon the fame Bill for High I'reafhn. 
( If an Indiflment be returned by the Grand 
I'Jury, Billa vera quoad fome of the Parties 

'■indicted, and Igmramia quoad the reft, 

jj the Clerk ftrikes a Score with Ink through 
■the Names of thofe returned Jgnoramui, 
that the Bill may be fuhjlantive quoad thofe 
;^aJnft whom it was returned Billa vera, 
and as if the reft had not been indldted. po^„ ^f 

If any of the Bills of High Trealbn, or Tum npon ■ 
Miiprifion of High Trcafon found by the %^^,,^ 
Grandjury, be tuch as that the! rials there- 
of are regulated by the Statute of the 7th 
fiilL.Willianh — then the Clerk of Arraign- 
ments muft call to the Keeper of the Prifon, 
to bring fuch Prifoner for fuch HighTreafon, 
to the Bar of the Court, — and the Clerk, The Prifoner 
to diftinguifti his Perfon, muft bid him hold i^reaion to 
up his Hand, and may afk him, What his hold up his 
Name is ? and what Name and Title he ^^^^- 
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And of the Thereafter he bids the Crier make three 

*^'*""' Oyez, and repeat the Adjournment of the 

Court, thus : 

" All Manner of Perfons, that have any 
" more to do before my Lords the King's 
" Juftices, (and other Commiffioners) of 
" Oyer and Terjn'mer^ for this County of 

" -may depart hence, at this Time, 

" and give their Attendance here again, at 
" three of the Clock in the Afternoon} 
" or, To-morrow Morning at eight of the 

" Clock, or, on the Day of this In- 

" ftant or, the Day of 

" next^ at eight of the Clock in the Fore- 

" noon. QOD fave the King. 

And the Clerk, is to write an Entry, es- 
aflly of the Time and Place to vi'hichthe 
Court is adjourned. 



■ 



Follows the Form of a Caption of an IndiB- 
ment for High Treafon, or Mifprifm of 
High Treafon, with a true Copy of the Jn- 
diBment itfelf as incident thereunto, to k 
delivered to the Party indited, five Days 
at leaf before he plead. 

Form of a 'Tp H E Name of the County^ Mtm- 

diam°"t*f"r"" randum quod ad Seffmiem Domim RegU 

HighTreafon, de Audtend. et Terminand. tent, pro Domino 

Rege apud in paroch. de in Comitat- 

die die anno regni Domini no- 

Jiri Georgii Secundi, Dei gratia. Magna Bri- 
tannia, Francice et Hihernia, Regis, fdet 
De/'enjorii, 




'ter ■ 
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^rier make three Oyez, and repeat after 
iim the Proclamation, thus ; 

" My Lords, the King's Juftices, Form of call-' 
" ftraightly charge and command all Man- ing the Court. 
" net of Perfons to keep Silence, and hear 
" his Majefty's Commiflion of Oyer and 

" Terminer for the County of open- 

" ly read, upon Pain of Imprifonment." 

Thereafter the Clerk reads the Com- 
miflion ; and, that being done, bids the 
Crier fay, Godfave the King, and make one 
Oyez, and then repeat after him, thus ; — 
" All Manner of Perfons that have to do, 
*' before my Lords the King's Juftices of 
*' Oyer and Terminer for this County of 

** , draw near, and give your Attend- 

*' ance." 

And the Clerk bids die Crier repeat, — Sheriffcaiia 

" Sheriff of this County of return pj^,'""'*" 

" the Precept to you direft^d and deliver- 
*' ed for fummoning a Seflion of Oyer and 
*' Terminer to be holden here this Day up- 
" on Pain and Peril (hall fall thereon." — 
Then the Sheriff, or Under-flieriff, deli- 
vers the Precept and Return thereof /ro- 
p^ia manu to the Chairman, who gives it 
immediately to the Clerk. 

And the Clerk bids the Crier call all the Juftices of 
Juftices of Peace, Mayors, and Bailiffs of ^^^^^' ^'■ 

Liberties, thus: "All Juftices of Peace, 

" Mayors, and Bailiffs of Liberties within 

'*' this County of anfwer to your 

*' Names as you fliall be called, every one 
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" at the firft Gallj .upon Pain and Peril 
*^ fhall fall therebn/' 

The Clerk marks with a Dote or Stroke 
of Iilki the Names of all that do ^ppcarj 
"that thofe which make Default may be 
finedj if the Court pleafe j or their De* 
faults fpared and marked parcaturi if the 
Court think fit^ 

Thereafter, the Clerk bids the Crier 
call the Grand Jury, thus :-^" You good 
" Men of the County of— ^ ^fummoDcd 



I: 
(f 



cc 



<c 



c< 



cc 



SheriiF^BaiUiFs 
fworn upon 
the Summons 
given to De- 
faulters. 



to inquire for our Sovereign Lord .the 
King, and the Body of this County, an*- 
fwef td your Names, as you {hall be 
called every one at the firft Call, oa 
Pain and Peril that fhall fall thereon." 
And, having marked the Names of all 
who appeared, bids the Crier call the De- 
faulters, thus :— — " You good Men, that 
" were even now called and made default^ 
anfwer to your Names, and fave your 

Fines. ji* B. come forth, or you 

iofe loo s. in IfTues." ^Sd of the reft. 

The Clerk bids the Crier fwear the 

Bailiff"*, (laying his Right-hand on the 

New Teftament) avoir dire^ thus : — Ytm 

/hall true Anfwer make to what the Court 

pall demand of you : So help you God ; and 

kiffes the Book. After which the 

Clerk afks him : " By the Oath you 

" have taken, did you fummon A. B. of 

U-. to 



cc 



cc 



* BailiiTs with us, are the SherifT- officers. Officers of 
Burghs, and Juflice of Peace Officers. 
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-to appear here this Day, to ferrc 



" upon the Grand Inqaeft." Then the 

Bailiff anfwers when, and how he was 
fummoned, viz. upon what Day, if in 
Perfon, or by Ticket left at his Houle, 

with himlelf, or with whom : And 

fo of all that make Default. 

Thereafter the Clerk turning his Face 
to the Court, and acquainting them, how P'^!^ 
many have appeared j faiih to the Chair- 
man, ff-'ho "will your Lordflnp pkafe Jhall be 

Foreman ? And, the Chairman naming 

him, the Clerk calls the Foreman, and 
bids him lay his Right-hand on the Book» 
and all the reft of the Grand Jury who 
iid appear, to hearken to the Foreman's 
Dath, and fwears him, thus : 

Tou Jhall diligently inquire-, and true Pre- -j-^p ^^^^ 
QnhTient inake-, of all fiicb Matters and man's Osi&j 
Things as Jhall here be given you in charge^ 
!r otherwij'e come to your Knowledge, touching 
this prcfeiit Service : The King's Majefty's 
Council, your own, and your Fellows, you 

^hall well and truly keep Jecret. Tou Jhall 

(frej'cnt no Perjon for Hatred, Malice, or 
Til-will ; nor leave any thing unprej'ented for 
Fear, Favour or AffeSlion, or for any Re- 
ward,Hope orPrcmife thereof : But in all your 
Prefentments, you Jhall prej'cnt the Truth, the 
whole Truth, a/id nothing hut the T'ruth,accord- 
'ng to the bejl of your Skill and Knowledge : 
So help you God. — And kiffes the Book. 

And a Line being drawn from the 

Foreman's Name, he is marked fworn, 

A a thus. 
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%n bujufmodi ccifibm edit, et provis ajjign. /#■ 
^acramen. G. B. ('naming all the Grand Ju- 1 
ry-mena NSmes without their Addition^' 
proborumet kgaliwnhominum deComitat,- 
preediSl. ad tunc et ibidem jurat, et i 
ad Inquirend. pro di£io Domino Rege et c 
pore Com. prcediB. prafmtat. exiftit. prouiA 
quitur 271 his verbis fequen. Le com.Jf. Jm 
pro Domino Rsgefiiper Sacramen. fuum pra^ 
fentant quodt &c. verbatim aa in the whole 
Indictment. But not the Names of the 
Witneffes. 

When the Seffion is held within 
.Stewarty, that is not lubjedt to, or depea 
dent upon any County, and the Precept \ 
direiSed Senefcallo fenefcallaiui, then fen^ 
callatui muft be ufed inftead of Omtal 

throughout the Caption.- And a Wil 

nefs muft attend the Court at the Time ( 
the Prifoner's pleading, to prove the Del 
very of the Copy of the Indidtment to th 
Prifoner, if there fliould be Occafion. 
^he^fi[tingof The Commifiioners being met at i 
Time and Place to which the Court \ 
adjourned, the Clerk writes down the 1 
and Place, and Names of the Jufticeswhie 

then meet. And bids the Crier mal 

three Oyez, and repeat after him, thia 

*' All Manner of Perfons, that haj 

♦< any more to do before my Lords d 
'■^ King's Jiiftices of Oyer and Termifier, i 
*1 this County o f ■ , and were ai 
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journed over to this Time and Place; 

I*- draw near, and give your Attendance." 

Thereafter the Clerk bids the Crier call ^"^'^^ W 

rer the Grand Jury, by the Panel of their ^'J''''*' ^^' 

imes, and Mark who appear, and defire 

lem to go to fome Room near the Court, 

and keep together, and know where they 

go, that the Court may fend to them upon 

anyOccafion of Bufinefs. If any Grand 

Jury-man ihould not appear, whereby Bur 
finefs may be retarded or difappointed, 
they ought to be fined for fuch Default. 

And the Clerk iliould deliver to the 

Chairman, a Court-paper of the Day of ' 

Siting upon this Adjournment, the Names 
pf Commiffioners prefent, and of the Pri- 
foners and others, if any ipdifted, and for 
what Offences. 

The Prifoner being fet to the Bar, the Arraignmenj 
^\zx\i{ii\<kv\o\ATn,A.B.holdvpthyliand. f^^/^j^"^*""' 1 
^hu fiandeft here mdtBed by the Name of -^^ -'^ 

•A. B. lafe of for that then, the Day 

of- (prout in the Indiftmcnt: But it 

Hmfl be read to him in the EngliJJj Lan- 
guage, and not in the Latin Tongue in 
which the Indidment is written). — H&w 
f^ejl thou, A. B. art thou guilty of this High 
V^reafon, or not guilty ? — If the Prifoner zn- 
€mtx not guilty, the Clerk faith, Culpriji*, 
•Sow wilt thou be tried f — and the Prifoner 
muft anfwer, — By God and the Country. — 
Clerk faith, God fend thcc a gcod Deliverance. 
— And thereafter muft write over the Pri- 
foner's 
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foner'e Name on the Indidment, thuSj/er 

jidjournament. die 17 po.j'e. (\.^.} 

pofuii fefuper Patriam. But, if he plead 

guilty to the Indidlment, the Clerk muil 
write over his Name, on the Indidment, 

per Adjoiirnament . die 17—— 

cogn. and then bid the Keeper take 

him from the Bar. 

APrifoner indifted for Mifprifion of High 
Treafon, being fet to the Bar is not required 

to hold up his Hand.-- The Clerk faith, 

Tou C. D. fiand here indiBed by the Name of 

C. D. ■ — frout in the Inditftment (but 

to be charged in the Eiiglijlj Language as 
above) ; — and, the Prifoner being fo char- 
ged with the Indidment, the Clerk aikelh 
bim, Are you guilty of this Mifprifion of High 
Treafon, or not guilty ? If he anfwer, nti 
guilty j~Then he enters over his Name on 

the Indictment, per jldjournainent. dit 

■ ■-17. po-fe. or if heconfeis, cogn. 

and bids Uie Keeper take him from the Bar. 

Form of the Venire Facias to the Sheriff ff^ 
fummoning a Jury to try the Prifoneri. 



The Name of the County/ J. B.- 

Venire Facias ^P' ^- ^- 3"^ G. H, with thcu; 

to the Sheriff Titles as in the Commiffion, Jufliciarii 
fbrfummoning £)/^;' Domini Regis per Liter-as paten, ipfm 
Domini Regis nobis et aliis et quibufcunqut 
quatuor velplurlbus noflrum fiib Magna Sigik 
fuo Magna Britanniee confe^. ad Tfiquirend. 
per Sacram. proborum et legaliiim hominum it 



« Jury to try 
(be Prifonera. 
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mitat. pradiB. ac aliis vii's modis et mediis Venire Faeia« 
)dbus melius fciverimus aut poterimus tarn in- J^ f^ ^^"?*^ 

_|ra Lwerates quam extrOy per quoi rei verttas a jury to try 
melius fciri poterit et inqtiiri, de quibufcun- *^^ Prifoners. 
que ProditionihuSi Mijprijimnbm Proditio- 
num, InfurreBionibus, Reheliionibus Contra- 
fa£lur. Tonfur. Lotur. falfis FabriccitionibuSy 
et aliis Fal/itat. Monetce hujxcs Regni Domini 
Regis Magna Britannice * et aliorum Regno- 
rum fine Dominiorum quorumcuvque infra 
Comitat. prtediB. tarn infra Libertates quam 
extra, per quofcmtque et qualitercunque habit, 
JaB. perpetrat. fioe commijj. et per quos, vel 

, per quern. Cm vel qitibus, quando, quallter, 
et quomodo, ac de aliis Articulis et Circum- 

Ifiantiis prami(fa, et eorum quodlibet feu eorum 
aliquod -vel aliqua qualitercunque concernend. 
pknius i-eritatem. Et ad eajdem Proditimes 
et alia pramijfa hac vice Audiend. et Termi- 
nand. fecundum Leges et Statuta in hujufmodi 
Cafibus edit, et provis ajignan. Vtc, ejujdem 
Comitat. Sahitem. Prtzcifimus tibi quod 
II non omittas propter aliquam Liberta- 
\ tern in Balia tua quin Ventre Facias coram 

nobis et aliis Sociis noftris apiid in Pa- 

roch , in Comitat. tuo die 

fcil. die injlantis duodecim prj>~ 

, bos et legales homines de vlcineto Paroch. 

' in Comitat. tuo. Riorum quilihet babeat terras 
vel tenement a annul valoris qitadraginta foli- 
dorum Sterlingorurn ad minus, per quos rei 
•Veritas melius fciri poterit. Et qui A. B. nu- 
Pf[_ 

* The Defcription of the Otfencps enumerated muft 
agree with the Words of the ComniJirioii. 
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perde (the Prifoner's Namfe with his Ad- 
dition as in the Ihdiftmcnf) nulla affinitati 
attingunti 0^ recogn. fuper Sacram.fuum fi 
pradiB. A. B. Ctilpabilis Jit de qtiibujdam 
abis Proditionibus unde judicat. exijiit. nee-- 
nej quia idem A. B. pofuit fe in Juram. il^ 
lanii et habeas ibi tunc nomina yur. pradiB. 

Et hoc praceptUm. Dat. apud — in Pa- 

rocb. in Coniitat pradiSl. — • di e^ 

anno Regni diSli Domini noftri Geargii Se^ 
cundiy Dei gratia. Magna Britdnnicei Praki 
et Hibernia Regis, Ftdei Defenforisj &Ci 

If the Seflion te held in fuch a Stetear-' 
ty, as is before defcribed, then this Veniri 
muft de direfted, Senefcallo ejufdem fenef- 
callatusy aitd, inftcad of Gomitatusy the 

Word fenefcallatus is to be ufed. ^Thc 

Precept muft be figned and fealed by fodr 
Commiflioners, {unus ^uorum)3Jid Te/le the 
Day of that Seflion held by Adjournment, 
when the Prifoners pleaded. 

Although the Precept be but fdf twelve 

Jurors, yet the Sheriff ufeth to return a 

What Num. Panel of a fufficient Numbet cff Freehold- 

ber of Jurors gj-g . becaufc, in Cafcs of High Trcafon, 

^%n^the^^- ^^ Prifoner may peremptorily challenge 
cept. thirty five, and there muft fo many more 

appear, as to make up a Jury of twelve to 
try the Prifoner, befides all thofe which 
may duly be challenged. — But no Pcrfon 
can challenge peremptorily any of the Ju- 
rors, upon a Trial for Mifprifion of Trca- 
fon, the Offence not being capital. 

The 



of OvEli and Terminer. 201 

' The Clerk fliould know from the Chair- St 
iaan to what Time he is plcared the Court ^°^ 
ball be adjourned, ahd lend for the Grand 

liry, call them over, and adjourri them 

) that Time, in Mannef as in the firfl: Ad- 
fcurnment, or difcharge them if the Court 

pen pleafe, faying to them to this Effe<ft j 
mtkmen vf the Grand Inquefti the Court 

lanketh you for your good Service i and doth 

Ucharge you. And thereafter bids the 

Brier make three Oyez, and repeat the 
adjournment of the Court as before men- 

oned, to fuch Day, Hour and Place as the 
Eourt fhall direift. 

I. The Court being met at the Time and sitting of the 
place to which it was adjourned, the Clerk Courtuponihe 
'^rites down the Day and Place, with the jo^nment" 

^Tames of the Juftices then met, and 
nakes Proclamation, and calls the Court 
as at the Sitting upon the firft Adjournment, 
which was after an Intermiirion of feme 
Days :— Then he calls over the Grand Ju- 
ry, if they were not difcharged the fitting 

before ; and thereafter afks the Under- 

iheriff, to return the Jury of Freeholders J 

to try the Prifoneis, and unlefs he have the fl 

Precept and Panel ready, he mull be 
called in Forrn, thus : 

" Sheriff of this County of— ■ tt- p,„,,,„,,;,„ 

" turn the Precept to you direded aftd de- for Return of 
'* livered, for fummoning of a Jury to try 'liePrMept, 
" between our Sovereigji Lord the King, 
" and the Prifoners that (hallbe at the Bar, 
*• returnable here this Day, on Pain and 
" Peril will fall thereupon." 



J 
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Method of re- The Under-flieriff muft Indorfe on the 
rSm**^ Sack of the Precept, thus; Executio iftiui 
pracepti patet in powllo buic annex. — ^Whi ' 
Panel muft be in Parchment, intitled, ' 
County jf. Nomina "Jur. ad Triand. inter 
minum Rcgem, et Prifonar. ad Bar- 
ram, or to that EffetS ; and the Names of 
all the Freeholders therein written, one 
under another, with their Additions of 
their Dwelling-places and Titles ; — and 
the Panel muft have Margin-room, to mark 
their Appearances and Challenges, which 
may happen againft their Names, and an 
Inch of Room on the Right-hand-fide of 
the Panel, to draw a Line from their 
Names, who fliall be fworn, and to mark 

them, thus: ■ — Jur. as they are fworn. 

The Clerk bids the Keeper fet the Pri- 
foners (to be tried) to the Bar, as they 
ihall be named to him ; and then, that 
being done, bid the Crier repeat, — You 
" good Men, that are impanelled to try 
" between our Sovereign Lord the King, 
" and the Prifoners at the Bar, anfwer to 
" your Names ; every one at the firft Call, 
" on Pain and Peril fliall fall thereon." — 
And marks thofe who appear with a viG- 
ble Dot of Ink before their Names, — and 
the Crier to call thofe, who made Default, 
over again, thus : — " You of the Jury, 
" which were even now called, and made 
" Default, anfwer to your Names, and 

" fave your Fines ;" and marks them 

who appear, and acquaints the Court how 
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inany do appear in whole.—! — And then 
the Clerk calls the Witnefles for the King, 
irhofe Names are indorfed upon the In- 
iifflments againfi: the Prifoners, who are to 
e tried, and to know if the Witn^ffcs are 
U ready. 

Thereafter the Clerk aflts the Court, prifonenfctto 
7hich Prifoner they intend fliould be tried ^^ ^* 
irft ; and the Keeper is to fet him to the 
lar, and call to know if the Witnefles 
icainft him are all ready, and take away 
fie other Prifoners from the Bar. — The 
Herk alks him who is to be tried, if he 
las had a Copy of the Panel of the Jury 
ielivercd to him two Days (or more) &ice; 
f he fhould deny it, fome Witnefles for 
:he King, who delivered the Copy to him, 
nufl: prove the Delivery thereof. 

It is thought moft expedient to try but onl? one Pri- 
ane Prifoner at once ; for, if more fliould fonerOiooid 
e tried together, every one, having the ^i^"^"* 
lenefit of challenging thirty fivi2 of the 
ury peremptorily, may challenge fo many, 
tid make fuch Confufion, as that, oiit of 
kll thofe on the Panel, there will not be 
twelve left to try the Prifoners, and fo put 
Jaff the Trial, till by a new Precept, the 
Sheriff can get another Jury. 

The Clerk faith to the Prifoner, " You cait 10 the 
" ji. B. now Prifoner at the Bar, thefe P"fonev n 
" Men which you fliall hear called, and ja^j,^"^'^' ' 
" perfonally appear, are to pafs bet^veen 
" our Sovereign Lord the King and you, 
" upon Trial of your Life and Death; if 
" you 
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yoa will challenge them, or any of them 

you muft Ipeak unto them as they con 

to the Book to be fwprn, before they I 
*' fworn." 

If the Prifoner challenge nny qf theji 
ry, the Clerk muft forbear fwearing thai 
and mark them as tliey are challenge 
with Figures on the Margin againft tht 
Names, r, 2, 3, £?f. in the Order as thi 
are in that Panel, until he hath perempK 
rily challenged thirty five, and no more. 
The different Challenges to Jurors 
be feen in Coke^ ift Inll. Cap. 12. SetS.ajl 
Tit. (Rents). H 

The Clerk calls (R. S.) the firft Jiin 
man of the Panel, bids him look upon tl 
Prifoner, and lay his Right-hand upon 
Book ; and if the Prifoner do not 
lenge hirn, the Crier to fwear him, thus 

Youjhall well and truly try, and true Jk-'" 
liverance make, between our Sovereign Lijrd 
the King, and the Prifoner at the Bar, wb$m 
you Jhall have in charge, and a true VerdiB 
give according to your Evidence z So help 
you God. And kifles the Book. 

Then the Crier faith to the Clerk, Jur. 
P. S. and fo proceeds, until twelve be 
fworn one by one, each looking on the 
Prifoner in like Manner, as the firft Jury- 
man did, when he was fworn. And 

the Clerk bids the Crier count them, who 
naming all the twelve, exprefles their 
Number. — Then he afketh the Jurymen, 
peKtlfnm?; are ye allficorn ? — In cafe any 
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^Kidie twelve fays, he is not fworn, he, or I 

^pne other that appeareth, (and is not ' I 

Hfiallenged ) is fworn in like Manner, as " ■ 

nflie others of the Jurymen were, and the fl 

Crier counts them over again, that he may , .S 



be fure twelve are fworn. 
Thereafter the Clerk bids the Crier re- Proclamation 

peat: "If any one can inform my to inform and 

'' Lords the King's Juftices, or King's |;7heTriS" 
'' Advocate-General, before this Inqueft 
" be taken, between our Sovereign Lord 
" the King, and the Prifoner at the Bar, 
" let them come forth, and they ihall be 

■ heard j for the Prifoner ftands at the 
' Bar upon his Deliverance : And all o- 
^ thers that are bound by a Recognizance, 
'- to give Evidence againft the Prifoner at 

■ the Bar, come forth and give your E- 

■ vidence, or elfe yon forfeit your Recog- 
Lnizances." 

jiThe Clerk gives the Under-(heriiF the 
ge Panel, to write out the Names and 
Additions of the Jurymen only who are 
fworn, upon a fmall Parchment Panel, 
intitled thus, Nomina "Jur. inter Dominum 
Regent ^ A. B. Prijhnar. ad Barram : And 
the Sheriff puts his Name thereto. 

The Clerk afterwards defires the Pri-r Charge to the 
foner to hold up his Hand: And faith, J**"^- 
" You of the Jury look upon the Prifoner, 
" and hearken to his Caufe : He ftands 

" indifted in this County of — ■. , by 

" the Name of A. B. late of , (as 

« ^11 the Indii^ment) for that he 

' (reading 
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(reading all the Indiamcnt in the Bri 
Charge to « fijb Tongue, and not in JLatin to thi_ 
*0«7' CC End of it.;^Upoa this Indiamcnthcn 

Tmith been latety arrftigned^ and theit? 
unto he hath pleaded. Not guilty; and| 
•^ for his Trial, hadi put himfelf upod 
♦' God and the Country, which Coiiiitry 
«' you are.— —Your Charge is, to inqtuie 
«* whether he is guilty of this High Tcea^ 
<< fon, in Manner and Form as hcftancb 

f < indi(fted, or not guilty. If you find 

<« him guilty^ you fhall inquire what 
<« Goods or Qiattels, Lands or Tenedients 
<« he had at the Time of the laid High 
" Treafon committed, or at any dmefioce. 
^^ —If you find Wm not guilty, you ihall 
•« inquire whither hie fied for it : — If yott 
" find that he did fly for it, you fliall in- 1 
" quire of his Goods and Chattels, as if , 
^* you had found him guilty.-— ff)rou find 
** him not guilty, and that he ^d not fly 
'* for it, fay fo, and no more; and hear your 
« Evidence.'' 

If the King's Council do not open the 
Caufe, ind fpeak to it, which this is dieir 
proper Time to do, then the Clerk moft 
call the WitneflTes, indorfed on die Back of 
the Indiament, and bid them lay tjjcir 
Right-handa upon the Book, and fvnar 
them to give Evidence, thuis ; 
Oath of Wit- qjfe Evidence which youy and eixry of^Vy 

fworn for our Sovereign Lord the Ktngy a- 

gainji the PrifQner at tbe Bar^ Jhall be the 

Truth, 
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nth., the iithole Truth, and nothing but th^ 
ittb : So help you God. 
After any Witnefs againft the Prifonec 
";h done giving his Evidence, the Pri- 
»er may afk fiich Witnefs any Quefti- 
s ; — but before they make Anfwer, the 
ler muft fwear them, thus ; 

5^f Evidence which you, and every ofyoity Oath of Wit- 
''"■ give en the Behalf of the Prijbner at ^^ffes for the ' 
[Bar, jhali be the Trieth, the whole Truths 
nothing but the Truth: So help you 

The Profecutor firft examines the Wit- Method ufed 
iffes produced againfl; the Prifoner, and in examining 

^*^ xS n -r r ■ ..u the Witneffw. 

1 the Pruoner may crols-examine them : 
- And fo the Prifoner firft examines his 
wrn Witnefles ; after which the Profecu- 

>r may crofs-examine them. The Re- 

y belongs to the Profecutor. 
'. When all the Evidence for and againft 
; Prifoner, and the Prifoner himfelf and 
s Council, have been heard, and the 
Chairman hath fummed up the Evidence 

to the Jury, then the Clerk bids the 

Crier fwear a Bailiff to keep the Jury, 
thus ; 

Tou J);a]l well and truly hep this Jury Baihff's Oaih 
without Meat, Drink, Fire or Candle *, you ^° ^^^P '*»e 
Jhall not fi^'er any Perfon to fpeak unto ^^'^' 
them, nor yourjdf, unlefi it be to ajk them, 
•whether they are agreed of their Verdicf, un- 
til they Jhall be agreed of their VerdiSf : So 
help you God. 

The 

• If in the Night, the Word CandU tft be omitted. 
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The Bailiff is to take them to fome con- 
venient Room, to be provided for that Pur*' 
pofe, and lock them in, and attend at the 
Door, until they Ifet him know they are 
agreed ; and then he is to let them out, 
and bring them into the open Court to 
give their Verdiit^ when the Court is fitJ 
ting: for no Verdiit in Cafes of Treafon, or 
Mifprifion of Treafon, can be given in pri'* 
vate, before any of thejuflices, out of Court. 

When the Jury comes into Court to givt 
their Verdid:, the Clerk faith, Gentkmm 
of the 'Jury anfwer to your Names j theii he 
calls them by their Names (as iti the fmall 
Panel, of thofe only who were fworn) and,' 
hearing them anfwer to their Names, he 
aiks, Are ye agreed of your Verdi£i?-'-—\i 
they fay, Tes, the Clerk fhall afk them,' 
W]jo Jlmll fay for you? — The Jury muft' 
anfwer, The Forenikn,- — The Clerk deiircs 
the Keeper to fet the Prifoner to the Bar ; 
and thereafter, faith, A. B. hold up tby 
Hand : " You of the Jury look upon the 
" Prifoner. How fay you; is A. B. guiP 
" ty of the High Treafon of which he 
" ftands indited, or not guilty ? — If they 
fay guilty, — the Clerk afks, What Goods 
" or Chattels, Lands or Tenements, had 
" he at the Time of the faid High Trea- 
" fon committed, or at any Time fince» 
" to your Knowledge ? — Jury. None. — 
Then he adds to the po. fe. before written,' 
over his Name in the Indiftment : Ei 
die — — die • 1 7 ^— Cull. ca. 

•aei 
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I terr. null. * " Hearken to your Verdldt 
as the Court hath recorded it : You fay 
that ^. B. is guilty of the High Trea- 
fon, whereof He ftands indicSed : And 
' you fay, he had no Goods or Chattels, 
Lands or Tenements, at the Time of the 
faid High Trealbn cohimitted, or at a- 
ny Time fmce to your Knowledge : 
and thus you fay all." — And then de- 
■es the Keeper to take ^. B. the Pri- 
ler from the Bar, and look to him, for 
I ftands convifted of High Trcafon. 
If the Jury fay, not guilty, the Clerk What if the 
'i.?,,-~-Did he Jly for !/?— Jury anfwer, P"foneris 
Tot that we know of.—T\itn tlie Clerk bids g^f^'j'^"' 
e Prifoner, Down upon your KiiSes, , and 
y , God fave the King and the Honourable 
tench. — Adds to the po.fe. (over hie Name 

1 the Indi(flment) Et die — — die 

17 Non Cull, nee fe retraxit quietui ;— 

And fays, " Gentlemen of the Jury, heark- 
*' en to your Verdift as the Court hath re- 
** corded it : You fay, That A. B. is not 
" guilty of the High Treafon whereof he 
" ftands indicted, and that he did not fly 
•' for it; and fo you fay all." — And de- 
iires the Keeper to take away the Prifoher 
from the Bar. 

If the Prifoner be fdund guilty, and no Call of the 

other found fo for the like Offence but Prifon""* 

himfelf J the Clerk alks the Court, mil ^'^^"'' 

your Lordpiips pleafe^ that the Prijomr Jhall 

D d ■ be 

■ (i. e.) Culfahilii, Catalla vil ttrr, nulla. 
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he called up to "Judgment ? — If the Court fo 
direft, then the Clerk bids the Keeper fct 
A. B. to the Bar, and lays, A. B. hold up 
thy Hand. " Thou hafl been indifted of 
** High Treafon> and thereunto haft plead- 
" ed, mt guilty; and, for thy Trial, hail 
" put thylelf upon God and the Country, 
" which Country have found i\\cc guilty: 
" What canft thou now fay for thyfeff, 
" why the Court fbouM not give thee 
" Judgment to die, according to the 
" Law ?" 

The Prifoner having alledged and faid 
what he hath to fay to the Court, on his 
Behalf, and the Court fignify their Plea- 
fure to give him Judgment, — the Clerk 
bids the Crier make Proclamation once, 
and repeat, thus : 
PracUroation " My Lords, the King's Juftices and 
^^[^ J'"'S- " other Commiffioners, ftraightly charge 
" and command all Manner of Perfons to 
" keep Silence while Judgment is giving, 

" upon Pain of Imprifonment." The 

Chairman, or fome other Commiflioner, 
gives the Judgment. — And the Clerk de- 
fires the Keeper to take the Prifoner from 
the Bar. 

te^^ Ja g- j^gj..g jvj^^jj^e Jq (jjg IndidmenC, (to what he 
had before entered as aforefaid) thcfe 
Words, Habet "Judicium front patet in dor- 
fo IndiSl amentia and writes the Judgment 
on the Back of the Indidment, becaufe 
it will be feveral Lines, and cannot be 
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itcred over the Prifoner's Name, in that 
ire within the Indictment. 

Thereafter the Clerk bids the Crier Adjourenunt, 
,ake three Oyez and Proclamation as he- 
re, for all Perfons to depart, and to 
ive their Attendance again at the fame 

lace, or at (fome other proper and 

iwn Place) in the Parifli of , in 

Us County of- , on the Day of 

- — next to come, at nine of the Clock 
the Forenoon, or two in the Aftcr- 
on. 

The High Treafons which are exprefsly How High 
xepted in the Statute above mentioned, Mifprifion"of 
id al! other High Treafons not regulated, HighTrcafon, 
be tried according to that Statute, or "<" fcibained 
.ccording to lome particular btatute-law, ir direaed by 
committedin thatCounty.may betriedby the ttie Ad 7. 
ame Commiflion of Oyer and Terminer a- 5,^ t^gd 
bove mentioned, according to the Courfe of 
the common Law of England : — And, as it 
now ftands, the Prifoners are to have their 
peremptory challenges, of thirty five of the 
Jurors returned to try them, if they de- 
mand it: And, by the Statute ', the Wit- ^ Anna e.g. 
nelTes are to be fworn on the Behalf of the 
Prifoners upon their Trials ; but fuch Pri- 
foners muft plead to, or confefs their In- 
diiftments, as foon as the Bills are found 
againft them by the Grand Jury, if the 
Court then caufe them to be arraigned, 
and require them to plead ; or elfe the 
Court may give Judgment againft them 
for rcfufing to plead, or for ftanding mute: 
—But 
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The Under-fheriff muft indorfe on the 
Hack of the Precept, thus ; Executio ijiiui 
pracepti palet in pafiello buic annex. — Which 
Panel muft be in Parchment, intitled, Th 
County ff. Nomina Jur. adTriand. inter Dth 
minum Regem, ef -Prifonar. ad Bar- 
ram, or to that EffeiS ; aiid the Names of 
all the Freeholders therein written, one 
under another, with their Additions of 
their Dwelling-places and Titles j — and 
the Panel muft have Margin-room, to mark 
riieir Appearances and Challenges, which 
may happen againft their Names, and an 
Inch of Room on the Right-hand-fide of 
the Panel, to draw a Line from their 
Names, who fhall be fworn, and to mark 
them, thus: yur. as they are fworn. 

The Clerk bids the Keeper fet the Pri- 
fcners {to be tried) to the Bar, as they 
ftiall be named to him ; and then, that 
being done, bid the Crier repeat, — You 
" good Men, that are impanelled to try 
" between our Sovereign Lord the King, 
" and the Prifoners at the Bar, anfwer to 
" your Names ; every one at the firfl Call, 
" on Pain and Peril fliall fall thereon." — 
And marks thofe who appear with a viii- 
ble Dot of Ink before their Names, — and 
the Crier to call thofe, who made Default, 
over again, thus : — " You of the Jury, 
" which were even now called, and made 
'< Default, anfwer to your Names, and 

" fave your Fines ;" and marks them 

who appear, and acquaints the Court how 
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nany do appear in whole. — ! — And then 
fae Clerk, calls the Witnefles for the King, 
Jirhole Names are indorled upon the In- 
lidtments againft the Prifoners, who are to 
; tried, and to know if the Witnefles are 
L ready. 

Thereafter the Clerk a(ks the Court, prifoners fet to 
fc-hich Prifoner they intend fhould be tried '^^ ^ar. 
Irft ; and the Keeper is to fet him to the 
and call to know if the Witnefles 
jainft: him are all ready, and take away 
he other Prifoners from the Bar. — The 
3erk afks him who is to be tried, if he 
las had a Copy of the Panel of the Jury 
Hclivered to him two Days (or more) fifice; 
" he ihould deny it, fome Witnefles for 
She King, who delivered the Copy to him, 
muft prove the Delivery thereof. 

It is thought moft expedient to try but Oniy ok Pii- 
one Prifoner at once ; for, if more fliould foner D«>old 
be tried together, every one, hi^ving the xiro^**"* 
Benefit of challenging thirty five of the 
Jury peremptorily, may challenge fo many, 
and make fuch Confufion, as that, out of 
all thofe on the Panel, there will not be 
twelve left to try the Prifoners, and fo put 
off the Trial, till by a new Precept, the 
Sheriff can get another Jury. 

The Clerk faith to the Prifoner, " You caii to the 
" J.B. now Prifoner at the Bar, thefe Prifoner a. 
" Men which you fhall hear called, and wy.^"^'' 
" perfonally appear, are to pafs between 
*' our Sovereign Lord the King and you, 
** upon Trial of your Life and Death ; if 
" you 
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. Candle * ; youpmll not fuffer any Per/on Sat 
the Prifoner to Jpeak to thetn, 7Jor you your'- 
felj, unkfi it be to ajk them 'whether they art 
agreed of their VerdiSl, until they Jhall be fo 

agreed: So help you God; And kiffcs 

the Book. 

Then the Bailiff is to take the Jury of 
Matrons, to fome convenient private Room, 
and the Goaler to take the Prifoner to 
them, to be infpeded by them j and the 
Matrons having duly fearched and infpeft- 
ed the Priiorter, and conferred thereof to- 
gether, and agreed to give their Verdid, 
muft be brought again into Court, — and 
th5 Clerk faith, "You good Women of 
" the Jury of Matrons anfwer to your 

" Names." And they having anfwer- 

ed, he aiks them, jire you agreed of your 
VerdiB? — If they fay, 2>J ;-* the Clerk 
ihall aik them. Who pall fay for you? 

They muft anfwer, The Forewoman. ' 

The Clerk defires the Keeper to fet the 
Prifoner to the Bar ; and thereafter faith, 

E. L! hold up thy Hand. " You of 

" the Jury of Matrons, look upon the 
" Prifoner : How fay you, is E. L. with 
" quick Child, or not ? " — If the F orewo- 
man fhall fay, She is with quick Child ; — ' 
then the Clerk adds to the Entry, over the 
Prifoner's Name upon the Indidmentj Jur. 

Matron, di cunt , quod ejl f:regnans ; and 

fays, "You of the Jury of Matrons, hearken 

" to your Verdidl, as the Court hath re- 

" corded 

I If ia die NiEht, the Wocd CaiidU to be omitted. : 
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If- corded it : Yoii fay that E: L. is pre- 
f gnant with quick Child, and fo you fay 
\ all." Upon which the Court 
ifor the Reverence of God, and left the 
Shild in the Belly of the faid E. L. fhould 
uffer Death, for theCrime of the Mother) 
doth order her to be committed to Goal, 
there to remain in fafe Cuflody of the She- 
riff of the County until ■ — ; 

But if the Forewoman of the Matrons afl- ■vS'hat if the 
fwer, and fay, that E. L. the Prlfoner, is not Mairons (hall 
with quick Child, then the Cierk is to add v«d?fll'that 
to the former Entry of Judgment, over the the Prifcnet' 
Prifoner's Name upon the Indiftment, Jur. j' ''°' ™'^ 
Matron, dtcimt quod mn eji pregnami — And 
fays, "You of the Jury of Matrons, hearken 
*' to your Vcrdidt, as the Court hath re- 
*' corded it: You fay, that £. L. is not 
'* pregnant witli quick Child, and fo you 

** fay all." Then he defires the Keeper 

to take the Prifoner from the Bar, and look 
to her J for llie ftands attainted of High 
Treafon. 

If any Perfon indifted of High Ifrea- +LiaiofPerf 
fon, when he or (lie ihall be thereupon !^"L'''"'^'"^ 
arraigned, do (land mute, or will not plead 
effectually and direftly to the Fat!!, then, 
that is a Conviction. — And the Perfon fo 
flanding mute, or not pleading, as afore- 
iaid, iliall not have the Judgment of paine 
Jorte & dure, but (hall have the Judgment 
of a Traitor convift. 

But if the Court find any Reafori to 

doubt of the Sanity of the Perfon fo ftand- 

E e ing 
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ing mute, before he or flie have Judgment, 
it muft be tried by a Jury, whether he or 
(he ftand mute fraudulently, wilfully, and 
obftinately, or by the Providence and Aft of 
. God, — And then theCourt muft command 
the Sheriff to return a Jury on a Panel, to 

try that Matter. And twelve Jurymen 

named in that Panel, muft be fworn ; and 
the Witneffes muft be ^ produced and 
fworn, to prove the Matter againft the 

Prifoner. ■ The Juryman's Oath is as 

follows : 

Tou Jhall diligently inquire, and true Pre- 
Jentment make, Jor, and on Behalf of our So- 
vereign Lord the King, whether A. B. ih 
now Prifoner at the Bar, being here in- 
diBed of HighTreafon, flandi mute fraudu- 
lently, wilfully avd obfiinately, or by the Pro- 
liidence and AB of God, according to your 

Evidence and Knowledge : So help you 

God. — And kifles the Book. 

At the Clofe, or near the End of the 
Seflipn of Oyer and Terminer, if there be 
any Prifoners in the Goal, who are com- 
mitted for High Treafon, or Mifprifion of 
High Treafon, or Sufpicion thereof, and 
have not been profecuted and indidied for 
the fame, or having been indifted, the 
the Grand Jury hath returned the Inditl- 
meiit againft them into Court, indorfed 
^nerawwj,— theCourt may, if it be thought 
fit, difcharge fuch Prifoners out of Cufto- 

dy : And then, by Direftion of the 

Court, the Clerk bids the Keeper of the 
Goal, 
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Goal, call thofe Prifoners by their Names, 
and fet them to the Bar ; and they being 
at the Bar, bids tlie Crier make Procla- 
anation with one Oyez, thus : 

"If any one can inform my Lords the proclamation 
*' King's Juftices, or Advocate-General, of to deliver Su- 
" any High Treafon, or Mifprifioh of 'P'^"' 
" High Treafon, or other Mifdemeanor, 
" committed or done by A. B. C. D. E. 
" F. now Prifoners at the Bar, or any of 
" them, let them come forth, and they 
** fhall be heard -, for the Prifoners ftand 
** at the Bar upon their Deliverance." 



I 



BOOK 



BOO K II. 

Juftice Airs, or Gircuit Cgurts, 






SEC T. I. 

'f!o^ermng the Con/iituf ion 4)f the Jvsricn 

Airs, or Circuit Courts, and tbeir 

. Manner of Procedure before the late Sta^ 

iutes of the 20th and 21JI of his prefent 

Majejiy. 

The Circuit TIEFORE the Regulations 1672, the 
Courts by the J) Juftice Deputes were the Judges m 
Regulations thpfe Juftice Airs, or Circuit Courts, as I 

formerly mentioned ^ : But they are there-? 
'Book I . by fupprefled, and five of the Lords of 
IS-^- 1- Seffion were added to the Juftice-General 

^ Cha. ir. ^nd Juftice-Glerk. . By this Statute ^ 
P«-l. 2. C.81. Circuit Courts were ordained to be kept 

once in the Year, in the Month of Jpril 
or May, and two of the Lords of Juftici- 
ary , were appointed to keep Circuit Courts, 
at the Burghs of Dumfries and Jedburgh ; — • 
two at Stirling^ Glafgow and Air ; and 
other two at the Burghs of Perthy Aber^ 
deen and Invernefs. — -The Juftice-General 
being always Supernumerary in any of 
(hefg CourtSt 



'■^ ^ ^arui 
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By an A<51 of the Parliament of Great 
J&ritain " it is declared. That, for the future, 
Circuit Courts fliall be held twice in the , 
"Year, in the Month of April or May., and l 
in the Month of OSlober, in the feveral 
Tlaces mentioned in the forefaid Statute *. ] 
And, by the Queen's Proclamation of the 

I ith of July 1708, the Circuit Courts , 

of Jufticiaiy were appointed and ordained 1 
to be holden and kept by the Judges and ' 
Commiflioners thereof, at the Places and 
upon the Months particularly above men- 
tioned 1 and to begin their Seflions yearly 
upon the firft lawful Day of OBober and 
May for the Shires, Bounds and Diftridts 
•fter mentioned, upon the Days after ex- 
preffed ; i)iz. 



1. 1672. 



jit the Burgh ^/'Inverness, upon theFirJi 
Day of 0&.ohtT 1708, and that being a?i 
unlawful Day, on the next lawful Day 
thereafter, for the 



^bires of 



'Invernefs, 
Rofs, 
Elgin, 

Caithnefs, 

Sutherland, 

Crorriarty 

and 
Nairn, 



{Orkney 
and 
-^ Zetland. 



^ 
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^ the Burgh ofAiK for the 
Shires of- 



Air, and yurifdi^iom within i 



Wigton. 
^dj at the Burgh 6fDvMFKiES,Jri& 

\ Dumfries [ and , 

Shires of < and \Stewar-\ ^. , 

[Nithfdale.J„-«./['t;^i,| 

The fecond Diftrid was to begin 
Tenth Day oi OBober 1708, and SiaEl 
ing an unlawful Day, on the next Ian 
Day thereafter, 

jit the Burgh of Aberdeen Jortk 

Aberdeen^ 



rAberdeen, r 
Shires ofA ga_ fr \ ^"^ Kincardine, 

^ the Burgh of Gl^ 

TLanerk, j] 
^^'""/iDumbatton, ll 



^ the Burgh of Glasgow for the 

Bute and 
Pumbarton, LR-cnfrew. 



VILA VFI 



before ifx CiRCUil" Courts, aaj 
^d, at the Burgh o/" Jedburgh, for the 



SShires of* 



Roxburgh," 
Berwick, 
Selkirk 
and 
.Peebles, 



and Bailiary of 
Lauderdale. 



The third Diftrift was to commence on 
the 20th of OSfoher, if the fame was a law- 
ful Day, and, failing thereof, the next law- 
ful Day thereafter. 

At the Burgh £/■ Perth for the 

\ Shires Of l^^""^^' ^andViSc. 
LForfar, L 

And, at the Burgh cfSTiRtiNG, for the 



3d Diftrift, 



Shires ofi ^' i and KinroT^^ 

Lciackmannan, L 

And the Circuits were appointed to con- 
tinue at the faid refpeftive Burghs, for the 
Space of fix Days for each of the forefaid 
two Months, holding Courts, if the Bufi- 
nefs thereof required fo much Time ; and 
fo forth yearly upon the faid Days of the 
forefaid Months, and at the faid Places for 
the Bounds and Diftridts above mentioned, 
and 



r 



Attendance of 
Noblemen on 
ihe Circuits 
abrogated and 
taken away by 
tbis AQ. 



ge4 T/'f FORM of FroceSs 

and for the faid Space »and Number of 
Days yearly in all Tiine coming. 

And all Dukes, Marquifles, Earls, Lords, 
Barons, and other Freeholders who held 
of the Crown, were obliged to give Suit 
and Prefence at the faid Courts, upon the 
Days, and at the Places forefaid : — i-And the 
Sheriffs and Freeholders within the Shires 
of Invenicfs, Air, and Diimfrks were re- 
quired to meet and receive the faid Juftices, 
at tb^eir Entry into the faid Shires, upoh 
the Days they ibould get Advertifement of 
from the faid Judges, whereon they were 
to enter into the forefaid Shires for holding 
the Circuit-courts, and convey them into 
the fame, and accompany them during 
their Stay therein, and ay, and while they 
were received by the next Sheriff arni' bu 
Deputes into the next Shire : — And fo to 
be received, and conduced from Shire to 
Shire by the refpedive Sheriffs thereof, "ac- 
cording as they fliould get Advertifement 
of the particular Days whereon the Judges 
were to pafs, until they returned to £^ 
d'lnburgh. 

But,*by a fubfequcnt Aft of the Parlia- 
ment of Great Britain ', — all Attendance 
■ of Noblemen, Barons, and Freeholders in 
Scotland, upon the Lords of Jufliciary in 
their Circuits, is abrogated, and taken a- 
way as burdenfome and unneceffary : And 
it is thereby enaded, — " That from and 
-" .after the ifl: of May 1710, no Perfon 
*f .whatfomever ihall be obliged, by him- 
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Aiidy at the Burgh o/" Jedburgh, for the 
IShiresof\ 



rRoxburgh,~| 

I and I Lauderdale. 
LPeebles, J 



- The third Diftrift was to commence cm 
the zoth of OBohcr, if the fame was a law- 
ful Day, and, failing thereof, the next law- 
ful Day thereafter, 



At the 



o/" Perth for the 



LForfar, L 
And, at the Burgh o/'Stirling, for the 



S&m./J'^"^'»g- 



,{ 



and KinrcJTsi. 



SdDiftrifL 



Lciackmannan 



And the Circuits were appointed to con- 
tinue at the faid refpedive Burghs, for the 
Space of lix Days for each of the foref^d 
two Months, holding Courts, if the Bufi"- 
ncfs thereof required fo much Time ; and 
fo forth yearly upon the faid Days of the 
forefaid Months, and at the faid Places for 
the Bounds and Diftrifts above mentioned, 
and 
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and for the faid Space •and Number of 
Day^ yearly in all Tiftie coming. 
Attendance on And all Dukes, Marquifles, Earls, Lords, 
the Circuit- Barons, and other Freeholders who held 

of the Crown, were obliged to give Suit 
and Prefcnce at the faid Courts, upon thfc 
Days, and at the Placies fore&id : — -And the 
Sheriffs and Freeholders within the Shires 
of Invernefsy Air^ and Dumfries were re- 
quired to meet and receive the faid Juftices, 
at their Entry into the. faid Shires, upob 
the Days they fhould get Advertifement erf 
from the faid Judges, whereon they were 
to enter into the forefaid Shires for holding 
the Circuit-courts, and convey them into 
, the fame, and accompany them during 
their Stay therein, and ^y, and while they 
were received by the next Sheriff and htt 
Deputes into the next Shire :; — And fo to 
^ be received, and conduced from Shire to 

Shire by the refpeftive 3herifFs thereof^ "ac- 
cording as they fhould get Advertifement 
of the particular Days whereon the Judges 
wer& to* pafs, until they Returned to £«• 
dinburgh. 
^ 8 Annte But, ^by a fubfequent Adt of the Parlia- 

^^^^' ment of Great Britain %— all Attendance 

Attendance of 9^ Noblemen, Barons, and Freeholders in 
Noblemen on Scotland^ upou the Lords of Juftjciary in 
itSSncl ^^eir' Circuits, is abrogated, and taken a- 
taken away by Way as burdenfome and unneceflary : And 
this AdV, i^ is thereby enafted, — " That from and 

" after the ifl of May 1710, no Pcrfon 
" wHatfomever fhall be obliged, by him^ 

" felf, 
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ifcry in their Circuits, in the Months of 
"MFebriiary and "July, yearly. 

i' And the Juftices of Peace, or any two Manner of 
of them, are authorifed, by the forefaid |i;°|;^f™/^^^' 
(Adt, to meet at the Head-burgh of the Tranfmiffion 
ft^efpeftive Shires, within which they are thereof. 
Juftices, and at the ordinary Place and 
ilour of Meeting, upon the 2 ill: Days of 
J^etruary and July, yearly, being lawful 
I)ays, or the next lawful Day thereafter, 
there to receive fu(fh Informations as fhall 
te offered, concerning Matters Criminal to 
te tried in the Circuits ; and to receive 
fuch Informations as have been taken be- 
fore the laid Meetings, by the Juftices of 
Peace, otherways than at their Quar- 
ter-feflions. And the Sheriffs or Stewarts, 
and their Deputes, and Magiftratts of 
Burghs, are to meet upon the 22d Days of 
the forefaid Months of February and July^ 
yearly, being lawful Days, or on the next 
lawful Day thereafter, at their ordinary 
Places of Meeting, and receive luch In- 
formations as fhall be offered concerning 
Matters Criminal to be tried in the Cir- 
cuits.— And the faid inferior Judges are to 
make up particular Accounts of fuch Cri- 
minal Fads, happening within their refpe- 
(Hiive Bounds, as are to be tried before the 
refpedtive Circuits, containing the Names 
and Defignations of the Offenders, the 
Fails committed, with the Circumftances 
of Time, Place, and others that may ferve 
tQ difcover the Truth : As alfo the Names 
and 



M^giftrates of 
Surghs to at- 
fend the Cir- 
cuit-coiirtSy 



The Lord Ad. 
vocate to in- 
form and pro- 
fecute in the 
fame Manner 
^s before the 
Jufticiary- 
court at EJdin- 



228" TO^ FORM e/* Process 

and iDefignations of the Witneffes, and 
Titles of fuch Writs as are to be made ufe 
of at th? Trials ; which Informations are 
to be figned by the Juftic^s of Peace, 
and their Clerk; or by the Sheriff, or 
thg other inferior Judges and their Clerh 
rcfpedlively, and tranfmitted with fuch 
Writs qr other Evidence of Proof, as are 
to be made ufe of in the Trials, to the 
Lord Juftice Clerk, or his Deputes, at £- 
dinburghy 40 Days before the holding of th(| 
refpeftive Circuit-courts, that Libels, and 
Indiftments thereupon, may be raifed and 
executed againft Parties, A:0izef s and Wit-r 
nefles, as in pthpr Cafes, 

By the fame A(fV, the Magiftrates of fuch 
Cities and Burghs, where the refpeftivc 
Circuit-courts are held, are obliged to atr 
tend the Lords of Jufticiary during thdr 
Abode, and prepare convenient Places fof 
the Juilices of Peace to lit on at the faid 
Coufts, who are declared to have the fame 
Privileges in Court, as the Juftices now 
enjoy in England. 

And it is declared, by this Aft, that 
ppthing ^herein contained, fhall reftrain 
her Majefty's Advocate, in her Name, or 
any Perfon, to inform and profecute any 
Criminal Aftion or Caufe before the Cir- 
cuit-court, in the farne Way as in, ufe be- 
fore the Jufticiary-oourt at Edinburgh^ or 
to alter the Method of returning Jurymen 
9f AlSzefs by the Sheriffs upon Precepts, 



t 
i 
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By a Britijh Statute \ Circuit-courts were 
appointed to be kept once in the Year, and 
that in the Months of April or May, at the 
leveral Places, and in Manner and Form, 
as by Law eftablifhed. — And that, In all 
Time coming, the Circuit-courts formerly 
appointed to be kept in the Month of OBo- 
Ar, .yearly, is to ceafe, excepting only 'he Vear only, 
when it fhould pleafe her Majefty, or her 
Succeflbrs, by a Proclamation, to be iffued 
in the Month of July preceeding, to order 
the faid Circuit-courts for the OSiober fol- 
lowing, to be kept at all, or any of the 
Places above mentioned. 

Ever fince the above Statute, and till the » 20 Geo. ij, 
late Aft \ all Juftices of Peace, Sheriffs; 

I and other inferior JudgeSj within the re^ 

\ fpedlive Diftrids above mentioned, did; 
upon the 23d oi February, yearly, meet banner of 
and receive fuch Criminal Informations as making up tho 
were prefented to them, which they tranf- Po«eousB-oU. 
mitted, figned by them, and their Clerks of 

' Court, to 'the Lord Juflice-Clerk, or his 
Deputes at Edinburgh, together with Lifts 
of Aflizers and Witneftes, &c. — And thefe 
Informations were recorded in a Book kept 
for that Purpofe, and thereafter delivered 
to the Lord Advocate, or his Deputes, iti 

. order to frame the Indidlments ; which In- 
4iiiments were wrote in a Roll called, The 
Porleous Roll, wherein the Names and De- 
fignations of Criminals and Witneffes were 
infert op the one Side, and the Indidment 
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on the other, for each Shire, in the Form 
following : 

Roll of Delinquents within the Sbire of-"-^ 
to 'be tried bj the Lords Commijumert 
tf Ju/liciary^ mtbin the Tolbootb of 
upon the firp Day of May 17 



Fonn 6f th« Names of the Cri- 

PcitwmsRoUs. i^/^^/y ^^j f]^}^ jT)^. 

f^natims. 

AJi* Merchant in — 
Ct-D. Indweller in — 

Names and Defgnati^ 
ens of the Witnejfes. 



R. F. Smith in -— 
2). G* Indweller in— 



D.F. 



Indictment. 

You, and each of 
you, are indidted and 
accufed at the Ia^ 
ftance of D* JF. hifc 
Majefty's Advocate, 
for his Highnefs'slh- 
tefefts andattheln-* 
ftance of A, L. pri- 
vate Party concerned, 
as guilty, Art and 
Part of the Crimes 
of— -A fo far as^ 
(Here the Crimes are ' 
libelled). —And the 
Indidtment is figned 
by the Lord Advo^ 
cate, or his Depute j 
as alfo he figns his 
Name with ths Wit- 
neifes on the other 
Side. D.F. 

This Indictment is 
in the fame Form as in 
other Cqfes. 

h 
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in cafe any of the Informations were 
eft out of the Rolls, the Lord Advocate 
svrote his Reafon for not inserting the fame, 
sither upon the Margin of the Informa- 
Son, as recorded in the Book, or upon 
4ie Back of the Prefentment itfelf ; and, 
after the Indiftments were framed and 
figned, the Lord Advocate, or his Depute, 
dchvercd the fame to the Clerk of Court, 
write a Precept thereon ; which the 
Clerk ligned by Order of the Lords, di- 
"efted to the refpeftive Sheriffs of the 
Phires from whole Bounds the Prefentmenta 
)vere tranfmitted, for executing the fame, 
1 the Tenor following : 

*' Sheriff of the Sberiffiiom of , precept fi* 

" your Deputes and Officers whatfome- executing tin 

" ver, ye (hall, incontinent after Sight g^jj^ 

■' hereof, witli all Diligence, lawfully 

' fummon, arreft, and caufe be arrefted, 

' the haiU Perfons Delinquents, particu- 

' larly above mentioned, dwelling with- 

' in the Bounds of your refpeftive Ju- 

' rifdidtion, perfonally, if they can be ap- 

* prehended j and, failing thereof, at their 

' Dwelling-places, and at the Market- 

' crofs of the Head-burgh of the Shire 

' where they dwell, and arreft their Goods 

' and Gear, and take Caution of them if 

' Need bees, that they fliall compear be- 

' fore the Lords of his Majefty's Jurtici- 

■^^y, in a Circuit Court, to be holden 

"by them within the Burgh of , 
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ftec^ft for " the -^ — ', , -^^^ — tod Da:yis 0/ 

iSilP ^^ " "^ ^^^^ '^ cGvcit, in the Hour of 

Rolls. " Oufe, with Continuation of Days ; there 

" to underly the Law^ for the feveral 
" Grimes mentioned in their reifpeftive 
" Indictments ^ and that yfe affix Copies 
" . as efFeirs : Arid alfo that ye lawfully 
" fummon the haill Witneffes above na- 
" med, to bear leal and foothfaft witnef- 
" fing, in fo fat as they know of the faid 
*^ Delinquents theif Guiltinefs of the 
" Crimes forefaid, with fo many honeft 
" and famous Affizers, as dwell within 
your Jurifdidtion, of the Number con- 
^ tained in the Lift of Affile, herewith 
delivered to you, to pafs upon the faid 
Delinquents their Trial. All to com- 
pear Days and Place to the Efjed: fore- 
laid, every one of them, under the PaiA 
" of One hundred Merks ; and that ye 
deliver to every Delinquent, a juft Co- 
py of his Dittay, with a Lift of Wit- 
" neffes, and haill Affizers that are to pafs 
*' upon their Trial : And alfo that ye, 
" your Deputes and Officers, be prefent 
" at the faid Juftice-court^ before the 
** down-fitting and fencing thereof, bring- 
" ing with you this Roll, with the Exe- 
" cutions, upon arrefting of the faid Dc- 
" linquents, and fummoning Witnefles and 
" Affizers. The which to do, commits td 
" you, conjunctly and feverally, full Powet 
" by this Precept. Given by Warrant of 
" the Lords Juftice-General, Juftice* 

« Clerk 



<c 



cc 

C€ 
C€ 



cc 
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Clerk and Commiflioners of Jufticiary, 

■at Edinburgh, the Day of , 

17 — Years, under the Hand of y. X>. 
Glerk to the Jufticiary-court." 

J. D. Clerk. 

Thefe Rolls and Precepts, with the Lift 
' the Aflizers, were tranfmitted by the 
lerk to the feveral Sheriffs, in order to 
I executed as direfted. 

After the Rolls, &c. were made out, Procedure of 
d fent off, the Judges, two and two, fet the judges up- 
it towards the End of Aprils for theif 
Tpedtive Diftrias, attended with a Macer 
.Court and two Trumpets. And the Ju- 
ce -General might go if he pleafed, or 
any Diftriifl he pleafed. — >-But in cafe 
y of the Judges, by reafon of Sicknefs 
■or otherwife, was unable to attend the 
Circuit, then his Colleague might have 

held that Cifcuit alone. The Procef- 

fion of the Judges, when they came with- 
in the Bounds of their refpeftive Diftrids, 
and upon Sabbath Days when going to 

Church, were very grand and folemn. 

The Lord Advocate feldom went alongft 
with the Judges, but gave Commiflions to 
three AdvocattTs, as his Deputes, for profe-' 
cuting all Indiftments before the feveral 
Juftice Airs. 

The Sheriff-deputes, fo foon as the The Porreoiu 
Judges arrived at the Burghs where they ^°'j?xe'^"J|. 
were to hold the Circuit Courts, did give om, tSc. lod- 
in to the Clerk the feverai Rolls, with ged with the 
G g the ^'"'^ 




cing the 
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the Executions thereof, agamft the Pa^ 
ties, Witneffes and Affizers ; together 
alfo with the Bonds of Caution taken by 
them for Parties compearing, in order to 
Trial for Crimes bailable. 

The Day thereafter, the Court being 
met in tlieir ufual Place, and Silence com- 
manded, the Judges ordered the Clerk to 
fence the Court ; which he pronounced to 
the Macer, who repeated the fame, thus : 

" I DEFEND ^nd FORBID, in his Ma- 
" jefty's Nanie and Authority, and in 
" Name and Authority of the Right Ho- 

** nourable and , Lords 

** Commifiioners of Judiciary, Jildges pre- 
" fent. That none prefume, nor take up- 
** on hand, to trouble or moleft this Court, 
" or fpeak one for another, without Leave 
" afked and given, under fuch Pains ai 
" they may incur by Law." 

GOD fave the King. 

After fencing the Court, his Majefty's 
Advocate-depute and Clerk-depute, pro- 
duced their refpedlive Commiffions, which 
were recorded in the Journal-book of Ju- 
fticiary, and an Oath de jideli was admi- 

niftrate to them by the Judges. And if 

they were not qualified in terms of Law, 
the Oaths to the Government were Ukc- 
wife adminiftrate to them. 

There- 
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Thereafter the Clerk-depute inferted 
the Sederunt of the Judges prefent, after 
the following Manner, ij/z:. 

Curia itineris yttfticiarii S. D. N, Regis, Sederunt. 

tenta in pratorio burgi de , 

die menfa Maii iy~—, fsr hmo- 

rabiles viros et Commif- 

Jionarios Jujiiciarii diSl. S. D. N. 
Regis. 

Curia legitime affirmata. 

The feveral Sheriff-deputes were there- Abfents un 
. after called, and fuch as were abfent un- lawed.t^c 
lawed in loo Merks each, for not attend- 
ing the Court. Such of the Pannels as 

L were abfent, were fugitate ; and abfent Af- 
Ifizers and Witneffes were alfo unlawed in 
^100 Merks each. 

But in cafe of Compearance, then the procedure of 
! Court proceeded in the Order of the Rolls ; t*ie Court 

and Criminals in Prifon were ordinarily 
■ firft called. 

The Prifoners being fent for, and en- 
tering the Pannal, the Clerk wrote in the 
Book, thus : 

Intran. 
A. B. 8cc. indiBed and accufed at the Infiance 
of D. F. his Majefty's Advocate, Jor his 
Highnefs's Intereft, for the Crime of Mur- 
der, committed by them in Manner menti- 
oned in their IndiBment^ contained in the 
Porteous Roll for the Shire of--- 

After 



cafe Par- 
were pre- 



t>6aolci, 
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After the Indidhnent was read, the 
Judges afked the Pannels, what they had 
to fay to their Indidment ? — And if they 
denied the Crimes libelled, they were 
afked, if they had Lawyers to plead for 
them ? If they had none, the Judges ap- 
pointed them Lawyers out of thofe who 
attended the Circuit, and continued the 
Diet againft thefe Prifoners till next Day :■ 
But if they had advifed Council, thcB 
the Clerk inferted in the Book thei| 
Names as follows ; 



1 



His MajeRy's Adi'ocate- 

Depute. 
Mi. J. M. Advocate. 



Procurators in Defence. 
Mr. J. G. 



Thereafter the Lawyers debated the Rflf 
levancy of the Libel vha iioce, and the' 
pleading was minuted by the Clerk i 
Court.~And, after the Debate, thejudgi 
either pronounced their Interlocutor upc 
the Relevancy, or delayed the Determinj 
tion thereof till next Sederunt. — At whidi 
Diet the Interlocutor on the Relevancy 
was pronounced and recorded, the Jury 
chofen and fworn, and the Probation ad- 
duced. After which the Jury inclofed* 

and returned their Verdift the Day follow- 
ing, at a certain Hour appointed by die 
Court, under the Penalty of 100 Merks.— 
The Verdiift was recorded and fealed in 
Seit. 6. tli£ fame Manner as before noticed ••. 

Therfe 



r 
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Thereafter the Judges pronounced Sen-r 
tence. 

And in cafe, at any of the Diftrifts, the 
Judges were ftraitened in point of Time, 
fo that they could not overtake the whole 
Trials, they continued fuch of them as 
were bailable Crimes till tlie next Juftice 
Air, and ordained the Prifoners to be li- 
berate upon their finding Caution for their 
Appearance, and remitted others to be 
tried by the Court of Jufticlary at Edin-, 
burgh. If any of thefe that were fo re- 
mitted, were capital Offenders, then War- 
I rant was granted for tr^rifporting them to 
'Edinburgh accordingly. 

After the Porteous Rolls were ended, 
he Judges ordered the refpeftive Sheriffs 
J be called, and put in the Pannal, and a 
proclamation in Court was made, — "That 

if any Perfon or P?rfons, had qny Infor- 
• mation of Crimes againfl the Sheriffs 

prelent, they might compear, and they 

fliould be heard." And if any Infor- 
mation was fo giv^n in, and found relevant 
"and pi'ovai-, they were immediately put to 
an Affize, and punilhed accordingly, as 
pur old Law prefciibes '. 

The Judges, aft?r recommending to the 
inferior Judges prefent, to be faithful in 
putting the Laws in Execution againfl: all 
Delinquents ; as alfo, to caufe frequently 
publilh the Aifl anent murdering of Chil- 
dren, as is therein required ''. Declared 

(he Juftice Air ended ; which the Clerk 
pro- 



Thejudgw 

Trials till 

or remitted 
them 10 the 
Court of Ju- 



The Proce- 
dure againft 
the Sheriila, 



1 



ip. 1487, 
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pronounced to the Macer, who repcate4 
the fame, thus : 

" The Lords Commiflioners of Juftid- 
^* ary, and I in their Name, declare tbf 
f ' Juftice Air in this Place, to be ended." 




SECT. II. 

» 

(hnc^rning the Alter af ions in the Ju/lice 
yiirSy or Circuit Courts, by the late Sta^ 
tutes of the 20th and 2iji of his prefent 
Majefly. — ^ — The Appeals from inferior 
Courts introduced by thofe Statutes j nmth 
the Form of Procedure therein. 

S Circuit Courts was introduced iost 
the manifeft Utility of the Lieges, 
where Trials could be eafier carried oiii 
and attended with far lefs Expence, than 
in the Jufticiary-court at Edinburgh •, fo 
when the Number of thefe Courts are in- 
creafed, and not only fp, but their Jurif- 
didion, Powers and Privileges greatly en- 
larged, it muft be acknowledged, on all 
hands to be the peculiar Bleffirig of the 
Subjeft, and worthy of the Wifdom of 

1 20 Geo. II. ^"^ Legiflature. ' ^ ^ 

^. . ^ Wherefore Circuit Courts by this Aft * 

Circuit Courts , - , 11111 • • 

to be held are appomted to be regularly held twice in 
twice in the the Year, viz. in April or May, and in 5f- 
^^' ptember or OBober, and the Judges there- 

of is to continue by the Sp«pe of fix Days 

at 
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"at leaft, at each Town or Place where the 
Circuit Courts Ihall be held, for the Dif- 

patch of Bufinefs. And any one of One judge 

the Judges in fuch Circuit Courts may ^^]^g^fg'^"f 
- difpatch Bufmefs, whenever it fhall hap- hU Colleague. 
pen that his Colleague, through Iridifpo- 
fition or other neceffary Avocation, fhali 
be abfent, and the Juftice-General not 
being prefent at fuch Circuit Court. 

The County or Shire oi Argyll, and all TheWedem 
the Wanda, Places, Diilrids, and Bounds Circuit to 
lying within, or fubjedl to the Jurifdicti- shireof Ar- 
on of Jufticiary, belonging to his Grace gyll. 
, TheDtike of Argyll, is to be deemed and ta- 
. ken within the Limits of the Circuit, call- 
. ed The Weftern Ciraiit, or of fuch other 
' Circuit in Scotliuid, as lliall be appointed by 
I his Majefty, or his Succeffors, in virtue 
j of the Power after mentioned. — And the 
1 Judges of the faid Circuit, Ihall have and 
' exercife the fame lurifdiiflion, Powers, and 
Authorities within the laid Shire oi Argyll, 
and the lilands and Bounds thereto be- 
longing refpedtlvely, as In any other Shire 
or County within the faid Circuit. 

The Burgh of Ir/verary being the Head- The Circuit 
burgh of the faid Shire of Argylt, is ap- ^ZTl^L 
pointed by this A6t to be the Place where rary for the 
the Circuit Court is to be held twice in ^''|[" °J^'' 
the Year, for the Counties or Shires oiArr 
gyll and Bute. 

By the fame Ai5t, Perfons conceiving 

themfelves aggrieved by any Interlocutor, 

Decree, or Sentence of the Sheriff's or 

Stewart's 



1 



iry lur inc 
hirss of Ar- 
y[\ and Bute. 

J 
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tardes aggrie- Stewart's Courts of any Shire or Stewarfjr; 

Sofinferio; or ofthe Courts of Royal Burrows, Burghs 

Judges inMat- of Regality or Barony, or of the Court of 

^" o*^*^^"^ . any Baron or other Heritor; having fuch 

and Civil, not ^ •/•,!• o« • i i i° i . 

exceeding Junldiction as IS not abrogated and taken 
L. It. Sterling, away, by the faid A£t 3 where fuch Inter- 
Appeaiftothe ^ocutor^ Decree, or Sentence fhall becon- 
Circuit-coarts. cerning Matters Criminal (except in Cafes 

which infer the Lofs of Life, or Demem- 
bration, or in Matters civile where the Sub- 
jeft-matter of the Suit did not exceed in 
Value the Sum of Tv(^elve Pounds iS.Vr- 
ling)i may apply, and feek Relief againft 
the fame by Appeal to the next Circuit- 
court, of the Circuit wherein :uch Jurif- 
diftion lies : And no fuch Appeal is 
competent before a final Sentence pronoun- 
yitnt of lodg- ced.-: Appeals may be taken and entered 

p^a.1^ ^' ^^ ^P®^ Court, at the Time of pronoun- 
cing fuch Decree or Sentence, or at any 
Time thereafter within ten Days, by lodg- 
ing the fame in the Hands of the Clerk of 

Copy to be de- Court, and fervine th^ adverfe Party with 

livered to the t-^ i« ^ r r w i» 

Refpondcnts. ^ Duplicate thereof perlonally, or at his 

Dwelling-houfe, or his Procurator or A-^ 
gent in the Caufe, and ferving in like Man- 
ner the inferior Judge himfelf, in cafe the 
Appeal (hall contain any Conclufion againft 
him, by Way of Cenfure or Reparation 
of Damages, for alledged wilful Injuftice, 
Service ofthe Oppreffion, or Other Malverfation : — And 
Appeal tQ be fuch Service {hall be fufficient Summons to 
mSs!"'^""^" oblige the Refpondents to attend and an- 

fwer at the. next Circuit-court, which 

fhall 
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Sball happen to be held fifteen Days at leaft 

jfter fuch Service. And theveupon the Circuit Court* 

Budge or Judges at fuch Circuit-court fliall a*'fummary"' ~ 
ffoceed to cognofce, hear, and determine Wayinheaw 
my fuch Appeal or Complaint, by the like '"S Appeal*.'] 
Rules of Lavif and Juftice, as the Court of 
peffion or Court of Jufticiary refpeftively, 
■nay now cognofce and determine in Suf- 
feenfions of the Interlocutors, Decrees and 
[sentences of fuch inferior Courts : But 
he faid Circuit-court ihall proceed there- 
0, iti a fummary Way ; and, in cafe they 
hall find the Reafons of any fuch Appeal 
pot to be relevant, or not intruded, or And to award 
hall determine againft the Party fo com- " '" 
blaining or appealing, the faid Judge or 
Hudges ihall condemn the Appellant or 
tomplainer in fuch Cofts, as the Court H 

fhall think proper to be paid to the other ■ 

Party, not exceeding- the real Cofts bova 
I jide expended by fuch Party : — And the 

Decree or Sentence of fuch Circuit, in any Judgment w 

of the forelliid Cafes, to be final. And ''^'^*'- 

where-ever fuch Appeals fhall be brought, 
fuch Complainer, at the Time he enters 
his Appeal, as aforefaid, (hall lodge, in Appellants 
the Hands of the Clerk of Court, from give Bond and 
which the Appeal is taken, a Bond, with ^"'"*'^- 
a fufficient Cautioner, for anfwering and 
abiding by the Judgment of the Circuit- 
court, and for paying the Cofts if any 
fliall be awarded ; and the Clerk of Court TlieClCTfean- 
fliall be anfwerable for the Sufficiency of [hrs«an?x'l 
fuch Cautioner. 

H h This 
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ThisAa,asto This Adl, fo far as concerns Appeals in 

^fS^** OT- ^^^^ Caufes, is only to be in Force for 
ty to be in the Space of ten Years from the 1 5th of 
Y^ ^'^ *^ ^iarcb 1748, and to the End of the then 

next SeiSon of Parliament, and no longer. 
In cafe of Dif- It is fiirther provided, by this A<3:, that, 
^^^^^j^*'' in cafe fuch Circuit-courts, fhall, in co- 
jnay certify gnofcing and proceeding upon fuch Appeals, 
Appeals tp the fi^d any Difficulty to arife, that, by means 

Court of Sefli- , /, -^ ji'^tv 

on or Joftida- thereoi, they cannot proceed to the Deter- 
>7- mination of the fame qonfiftently with Ju- 

ftice, and the Nature of the Cafe ; then, 
in fuch Cafes, and not otherwaya, they 
may certify fuch Appeals, together with 
the Reafons of fuch Difficulty, and the 
Proceedings thereupon, before the Circuit- 
courts, to the Court of Seffion or Court of 
Jufticiary refpeftively, which Courts are 
authorifed and required to proceed in and 
determine the fame. '' 
Hi^^Majcftyto gy ^he fame Aft, it is declared. That it 

Dhrifion of ^^^^ be lawful for his Majelly, his Heirs 
the Circuits, and Succeffors, by an Order of Privy Coun- 
cil, to make a new Divifion and Diflribu- 
tion of the Circuits in Scotland or any of 
them, and to appoint and allott, what . 
Counties, Shires, Stewarties, Places, Di- 
flrid:s and Bounds, fhall be. comprehended 
within any fuch Circuit, and at whaf 
Times and Places the Circuit-courts fhall 
be held refpedlively, for ever after 3 and 
fuch Order fo to be made, jfhall be duly ob- 
fervedi performed, and obeyed ; and the 
Judges, in fuch new Circuits, fo to be apr 

pointed, 
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uinted, fhali have, and enjoy the fame 
irifdidlion, Powers, and Privileges, as 
prmerly. 

I And that Circuit-courts fhall continue to 
E held at fuch Towns, as are appointed for 
Beeping and holding of Circuit-courts by 
pe A£t of Parliament 1672, or by this 
%.€Xy without Prejudice to the Power veft- 
in his Maierty, to diminifli, augment, 
r alter the Diftridls for which fuch Cir- 
uit-court (hall be held, in Virtue of the 
Provilion before mentioned. 

And the Court of Jufliciary are authori- 

" , by this Adt, to regulate the Fees to 

; paid to the Clerks or other Officers offi- 

iating in the Circuit-courts, or the She- 

i or Stewart-courts in Criminal Cafes, 

r one or more Adls of Adjournal, on or 

before the 25th of March 1748, which 

fliall be binding on all Parties concerned, 

I unlefs altered by Ai5t of Parliament. 

And, by the fubfequent Statute "", it is 
icnaifled, " That, until a new Diflribution 
and Divifion of the Circuits in Scotland 
fhall be made in Purfuance of the forefaid 
Adl, the Judges, appointed to hold the 
Circuit-courts at Dmnjries and Jedburgh, 
fliall likewife be appointed to hold the 

■ Circuit-court at Air, which fhall be 
deemed to be within the Limits of the 

■ Circuit, commonly called, The Southern 
' Circuit, until fuch new Divifion fhall be 

■ made, as faid is." 

In 



1 

Circuit-coumS 
to be held in " 
the Towns ap- 
pointed by the 
Aa 167Z. 
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In Gonfequence of an Order of the Prlf 
Divifion of vy Council, the Places for holding the 

Circuit-courts are fixed by the Court of 
Jufticiary, as follows, viz^ 

Southern District. 

jit the Burgh gf Air for the 



Shires of* 



Air and 
Wigton* 



jt the Burgh of Dumfries for the 



Shire of 



] and ("Annandalo 
Dumfries, YStewar-\ «-• f" j 

At the Burgh g/* Jedburgh /or tht 

Western District. 

jt the Burgh g^ Stirling for the 

^biresofi ^ ^v land Kinrofs. 

tClackmannan* L 



4 
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Ai the Burgh of Glasgow for the 



TLanerk 



^hires ^i 



Dumbarton 



irton, L 



and Renfrew^ 



At the Burgh of In ver ar Y for the 

Sotresofi and 
iButc. 

Northern District, 

At the Burgh of Inverness for the 



1^ hi res of* 



^nvernefs, 
Rofs, 
Elgin, 
CaithnefS) 
Sutherland, 
Cromarty 

and 
Nairn, 



rOrkncy 
and&teW'K and 
arties of LZetland, 



J 



At the Burgh of Aberdeen for the 

rAberdccn, r 
« Skives of \ Q ^ 4 ^;^ Kincardine. 



At 



toran of the 
Bond of Cau- 
tion, 



.July 

. '749- 
Appeals niuft 
be lodged with 
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order to be in- 
rolled before 
balding the 
Circuit-courts. 
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" tioner and Surety afted in the Sheriffs 
" court Books of—- — —for Jl. B. that he 
" fhall anfwer and abide by the Judgment, 
'* to be given by the Lords Commiffionas 
" of Jufticiary in their next Circuit-court, 

" to be held at — ■ j upon hearing the 

" Appeal taken by him, againft a Sen- 
" tence pronounced by D. C. Subftitute to 
" Mr. IV. M. Advocate, his Majefly's 
" Sheriff-depute of the forefaid Shire of 

" upon the Day of , in the 

" Criminal Atflion or Profccution purfued 
" at the Inftance of Z). E. with Concourfe 
" of H. J. Procurator-fifcal of the faid 
" Sheriff-court, for his Intereft, againft 
" the faid A.B.: And also, that the 
" faid J.. B. iliall make Payment to the 
" faid D. E. and H. J. Procurator-fifcal 
" for his Intereft, of whatever Expcnces 
" the faid Lords in Circuit fhall pleafe mo- 
*' dify in cafe of wrongous Appellation ; 
" and the faid A. B. binds and obliges 
" him, his Heirs and Succeffors, for his 
*' Cautioner's Relief in the Preinifes." 

Thefe Appeals arc ordained by A&. of 
Adjournal ", to be lodged in the Hands 
of the Clerk of Court, in order to be in* 
rolled, and that, on or before the firft Day 
appointed for holding the Circuit-courts, 
in the feveral Stations refpedlively, with 
Certification, that, if Parties jhall not conn- 
ply with the Dircftions of the faid Adt of 
Adjournal, fuch Appeals fliall not be re- 
ceived, but Ihall be held as not entered, 
leaviog 
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leaving to the Appellant to take fuch other 
Remedy as actords of the Liw. 

When the Appeals are called, (which i* 
hot done till after all the Trials arc over), the 
Partifes are heard by their Council viva voce: 
And fherbafter the Lords give Judgment 
iherejn, ih the Form following. 

The Lbt-ds; — — ■-■and : — Corn- Form of the 



" miffibners of Jufticiary, and Judges, Wv^' 
-** appointed to hold the Circuit-court at 

" having confideredtheAppeal brought 

*' at the Inftance of ^. B. complaining of a 
*' Sentehce pronounced by the Sheriff-fub- 

" ftitiite of — upon the — Day of laft, ' 

*' iri a Critninal Adion or Profecution, pur- 
" fiifed at the Inftance of £). E. with Con- 
" courfe of Ji. y. Prociirator-iifcal of the 
*' faid Sheriff-court, for his Intereft, againft 
*' the faid ^1 B. for a Bloodwitt or Battery, 
" comrriitted by him upon the Perfon of 
«* the faid D. E. in Maimer mentioned in 
•' the Libel raifed thereanent, {of which 
" all Extraft was produced^, whereby the 
*' faid Shefiff-fubftitilte fined and amer- 

" ciate the faid j4. B. in the Sum of -, 

" &c. And, having heard Council for the 
-*' Appellant and Refpondent, andj after 
*' dueConfiderationhadof what was offered 
** hinc inde by them in the Caufe, the faid 
** Lords Reverse the forefaid Sentence of* 

" the faid Sheriff-fubftitute of— — ." 

Or, " The faid Lords Affirm the fore- 

" faid Sentence of the laid Sheriff-fubfti- 

I i " tut« 
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" tute of ; And ordain the fame to 

" take Effect, and be put to Execution a- 
♦' gainfl the faid A. B. C^c." 

If the Judgment award Cofts, then it 

will run thus; "And ordain the 

" faid A. B. Appellant to make Pay- 
" ment to the faid D. E. and H. I 

" Refpondents, of the Sum of , in 

" name of Colls or Expences." Of 

this Judgment there is an Extradl given 
out by the Clerk, upon which Execution 
•will immediately follow, as the Judg- 
-ment is by the Adt of Parliament declared 
to be final. — — And it is appointed by the 
"1749. forefaid Ad: of Adjournal ", That, in Cafes 
where Appellants do not lodge their Ap- 
peals as thereby directed, the Judges are 
to award fuch Expences to the Refpondent 
as they ftiall fee Caufe. 

Appeals in Civil Caufes are fmiilar to 

thofe in Criminal : Only a Bond of 

Caution muft be lodged at taking the Ap- 
peal in every Caufe, elfe { 'tis believed) the 
Appeal will hive no EfFedt to ftay Exe- 
cution : — The Form of which Bond dif- 
fers in nothing from the preceeding one, 
and muft in every Cafe bear a Claufe to 
pay fuch Cofts or Expences as fiiall be 
warded by the Circuit -court. 

The Judges may, in Cafes of Difficulty 
certify Appeals to the Court of Seflion, ■ 
Court of Jufticiary refpedtively ; but the) 
mull 
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muft llkewife certify the Reafons of fuch p ijthMay 

Difficulty in terms of the Statute p. '749- 

And the Court of Seffion, or Court of Ju- Luke contra, 

fticiary, in fuch Cafes do proceed in the The Magi- 

fame Manner as they do in other Caufes, cTafeow 
which are originally brought before them. 



1 
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TABL E of Fees to be paid the Clerks and 
Macers of the Circuit Courts in Criminal 
Caufes, where there is a private Purfuer, 
and by the Pannels in every Cauje, as re- 
gulate by AB of Adjournal. 

Scots Money. 
'TpO the Clerk, at reporting Cri- 
•^ minal Letters, Indidraent 
in the Porteous Roll, or Ex- 
culpation, &c. 
For every Witnefs examined - 
For Exculpation or Diligence 
For a Bail-bond for a Panpel's Ap- 
pearance _ _ - 
For deferting a Diet, or affoilzie- 

ing a Pannel, 
For an Application for fuftaining 
an Excufe for a Witnefa or Af- 
fizer _ - - 

For qualifying any Perfon, and 

for Certificate, _ _ - 
For an Extraft of an Aft of Ad- 
journal ; for the firfl: Sheet 
Every other Sheet 



Table of the 
Fees to the 
Clerks and 
Macers of the 



n Criminal 



3 



4 o 



3 



16 



To 
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^0 the Macer when (i prhate Purfver^ 

Scots Money, 
For every Witnels examined - 9 60 
For every Petition or Anfwer » o 12 q 
For a Bail-bond r - ^ I 10 
For deferring a Diet, or affoilzie- 

^ng a Funnel, t r } 10 (^ 



Table of Fcc> 
Clerks and 
facers of the 
:ircuit>c6ujt8 

}n Civil ' 



fABLB a/" Fees to be paid the Ckrh and 
Macers of the Circuit Courts in Civil 
Cafes. 

Scots Money. 

FOR inroUing thp Caufe in a 
Rpll,to be made up before fit- 
• ting of the Circuit-court — o 4 q 

For every Party and Witnefs*sDe- 

pofition tp die Clerk - r -? o 1 2 o 

To the Macer for the fame - -1 o 40 

For an Extrad of the Lords Sen- 
tence or Judgment to the 
Clerk ^ ^ r * T 3 

^o thQ Clerk for each Perfon qua- 
lifying in ternis of Lavtr, and 
fpr the Certificate thereof. 
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t APPENDIX, 



CONTAINIKG 



Fhe Form ofPRoc;:ESS 



Caufes Criminai. andCivix, 

' froppfed tp be obferved in the Sheriff 
and Stewart Courts in Scotland: .^ 



With 

iTTABLES of the Fees to the Clerks, 
and other Officers in thefe Courts. 



I. In CRIMINAL CAUSES. 

AS the Procedure in Caufes Criminal, 
before the Sheriff and StewartCourts, 
appointed to be obferved by the late Re- 
gulations, are fimilar to thofe purfued be- 
fore the Court of Jufticiary at Edinburgh, 
^here the Trial proceeds by Jury, and fo 
have a near Connexion with the foregoing 
Forms ; it will be therefore neceflary, ac- 
cording to the Method pfopofpd, tp begin 
with thcfy, 

The 
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The Regulations appointed to be ob- 
ferved in the Sheriff and Stewart Courts, in 
Criminal CaufeSa ^re as follows, viz. 

Information;! I. That in all Crimes which by their 
Spetitior^ Nature require, that the Party accufed 
figncd by thp ftiould be incarcerated before Trial, Ap- 
private Party plication fliall be made: to the Sheriff by 
fifc^?^"'^^^*^' Petition, -figned by the private Party com- 
plaining, or by the Procurator-fifcal, fet- 
tipg forth the Nature of the Crime, and 
upon considering thereof, the Sheriff fhall 
grant Warrant, for apprehending and in- 
carcerating the Party informed againft, till 
fuch Time as he ihall be liberated in due 
Courfe of Law. 

Crimes which IL That Crimes which infer Lbfs of 

are to be tried u^f^^ Tranfpprtation, Bahiftiment fofth dF 

^ ^^* Scotland^ or Demembration, and others of 

great Importance, Ihall only be tried by 

Jury, uiilefs where the coptrary is provided 

by fpecial Statute. 

In foch Trials III. That in Cfimcs to be tried by 
the Forms of j ^ j^e Fornis of the Court of Juftici- 

the Court of ''•'/, ttt r w a- • t 

jufiiciary are ary ihall be followed 5, exceptmg only, 
to be follow-^ that in all Cafes, the Proof, with die Ob- 
^^' jeftions to the Witneffes, and Alifwcrs, 

ihall be taken down in writing. 

In other Tri- IV. Th AT in the Trial of Crimies with- 
ais. Defenders out Jurv, where the Form is riot direded 
muit be ated , . ^^j^j St^iuiQ, the Party accufed fhall 

be 



Co find Cauti- 
on to appear, 
upon a propE! 
Summons. 



Such Defend- 
full Copy of 
the Summons, 
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cited upon a proper Summons figned 
W: the Clerk, and fully libelled ; which 
nmons fhall charge the Defender to 
fcmpear perfonally, and to find Caution, 
Sed in the Sheriff- books, that he fliall 
take anfwer to the Libel, and appear at 
faU the Diets of Court. 

V. That the Officer who executes the 
Summons, iJiall deliver to the Defender, 
if he finds him perfofially, or if he does 
not find him, fliall leave at his Dwelling- 
houfe, a full Copy of the Summons, toge- 
ther with a Lil^ of the Names and De- 
fignations of the Witnefles to be adduced 
againfl: him. That the Officer's Exe- 
cution fliall certify the Delivery of fuch 
Copy and Lifl, and that fix free Days fhall 
interveen betwixt the Day of the Citation 
and the Day of Compearance, exclufive of 
both thefe Days. 



VI. That every Criminal Summons, Criminal 

fliall contain a Warrant for citing Wit- Summonfea 

neffes, conform to a Lifl to be figned by warra"t'for 

the Profecutor, and given in to the Clerk, citing wit- 

and fuch Witneffes Ihall be cited to ap- "^^"■ 
pear on the fame Day, to which the De- 
fender is cited. 



( 



VII. That the Defender againfl: whom Defender 

any Crlmiml Summons is executed, may Lcmk ofE^ 

take out Letters of Exculpation for pro- cuipation for 

vine his Defence, if fuch Proof be necef- dicing wit- 

° ,- neffc;. 

iarv ; 



i$6 
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tn what Cafes 
Application 
to be by fum- 
inaiy Cofm- 
plaint. 



tf the Parfuct 
\s abfent, the 
Diet to be 
deferted, and 
Cods award- 
ed. 



Defendei* 
abfent J War- 
rant to be 
granted fof 
apprehend- 
ing him. 



firy i which Letters the Cleirk fhall ht 
bbliged td give out, bri Application o£ th^ 
Defender, who fhall therein caufc cite his 
Witneffes, to appear on the famd Day td 
which he is himfelf cited; 

VIII. That in all CaTes ivhich requiit 
extraordinary Difpatch, the private Party 
aggrieved, or the Procurator-fifed,- may 
apply to the SheriflF by fummary Conii 
plaint, who will (if he fee Caufe) drdairi 
the Complaint td be intimated t6 the De- 
fender, and him to appear pcffdnally id 
Court, and to make Anfwer id the fame, 
upon fuch inducia ad the Sheriff fhall think 
proper. 

iX. tHAf if at thfe Ddy appointed th* 
Defender appear, and the Purfuer be ab* 
feilt,. the Diet fhall be declared to be dd- 
ferted, and the Sheriff fhall, if the Cir- 
cumflances of the Cafe require it, award 
full Cofls, fo as to irideninity the befc'nd- 
er ; which Cofls may be thereafter recc^ 
vered by all manner cf legal Diligence. 

X. That if at the Day appoihteid, the 
Defender do not compear and fihd Cau- 
tion, as above, the Sheriff fhall grant 
Warrant to apprehend and detain him tUl 
he find Cautioil^ 

XI. That after Caufioii is fouhdj if tht 
Defender fail . to compear, his Bail-bond 

fhall 
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^ feall be declared forfeited, and in both Derenders not 
fcafes, whether Caution has beert found ot '^°"'P"""g'.j^ 

^ pot, the Sheriff may {if the Nature bf the BaU-bond. 

- Cafe admit of it) further proceed to cbn- 
fider the Relevancy - o^ the Libel, anfi ad- 
mit the fame to the Purfuer's Probation, 
and to pa.s fuch Sentence as may be pro- 
hounced againfl a Perfdn in abfencel 

XII. That upon the Day of Coiiipeir- beftiicestS*^ 
ance, the Defender (hall eithel- give in all be given ii **" 
his Defences in writing, Or fhall make ah- "^{"l^^j^a •b'o- 
fwer viva voce^ to the Fadls cdntained in .(, i^c. 

the Libel ; and, upon ddvifing the Libel J 

and Defences, thfc Sheriff Ihall either pro- I 

iiounce ah Interlocutor upon the Rele- I 

vancy, or in cafe of Difficulty, fliall or- I 

Haiti Inforttiations to be given in. .1 

XIII. That after pronouncing Interlo- TheSherifFto' 
Cutor upon the Relevancy, the Sheriff fliall P^°'^7„Vwit- 
forthwith ptoceed to examine the Wit- neffes Imbc in- 
neffes adduced hive inde, itpdn thfe Fafts '''' ^.''^^ ^^- . 
admitted to Prohatiori ; — but Probation RtSov'ancv. ' 
by Oath of Party fliall not be allowed in 

any Cafe, where the Fadt referred hasTi^r- 
pitude in it, or where the Coiifequencfe 
may be more than pecftniaiy. 

the oheriil' fhall hnd the Defender guuty vifing tiie 
of what he is charged with, hfe Ihairfme, pVoof.w pro- 
incarcerate, or inflii5t corporeal Punifh- "en^cc^tyt'!" 
fnent, according as the Circumftances of 
Kk the 
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the Cafe rrequire, and fbal) itt all Calb 
grant Warrant, for imprifoning the Dcfen*^ 
der, until he ftiall make Payment of die 
Sums d€K:erned againfl him, ot till the 
I)ay afligned for infilling the corporeal 
Punifhment* .. 



Twie in XV. T»AT no Sentence oi any Sheriff 

ces infliaing inflidling Capital Punifhment or Demem- 

capitaiPoniib: bration, pronounced in any Shire lying to 

^Tr,l If »v the Southward of the Frith, or River d 

be put in liX- -g^ i n \^ % n • •!• 

ccution. Forth y Ihall be put to £xecvitioii witbm 

lefs than . 30 Day&: after the Date of fuch 
Sentence-; and if pronounced in any Shire 
lying tO; the: JNorthward of the faid FriA, 
or River Qf Fort by it fliall not be put to 
Execution within lefs,. than 40 Days after 

^ 1 1 Geo I. ^^ ^^^^ ^^' ^^^^ Sentence, in terms of 
c. 25. * * the Statute ^. 

Or forcorpo^ XVL That tto Sentence of any Sheriff, 
miSShan in^P^rting any corporeal Punifhment lefs 
Death or thim Death or Demembration, fhall be put 
r^embra- jq Execution within lefs than 1 2 Days after 
' 3 Geo. II. ^he Date of fuch Sentence "^ : — And that, 
^' 3^- in the fever^l Cafes referred in this, as 

well as in the preceeding Regulations,' the 
refpeftive Days, upon which Sentence is 
pronounced and executed, fhall not be 
numbered. 

Sheriffs to at- XVIL That the Sheriff or his SubfU- 
tend the Meet, tute fhall attend at the ordinary Court- 
mgs on e boufe, and Place of meeting yearly upon 

the 
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the 22d Days of July and c^ February, zadofluly 

being lawful Days, or on the next law- ""^ ^'^'"^^ 

ful Day thereafter, if thefe be not law- ceive infor- 

ful Days, to receive fuch Informati- ™°"o"sof 

■',,,, rr ^ ■ X * Crimes to be 

ons as ihall be ottered concerning Mat- tried at the 
ters Criminal, which have happened with- Circuit. count, 
in his Jurifdidlion, and may be tried at Cir- 
cuit-courts in Terms of the Statute ^ c, ,5. 

XVIII. That, if he find any of thefe And to make 
Informations to be Articles of Dittay, he X'^crimi"/ 
(liall make up particular Accounts of the Fafls, fcrV. 
Criminal Fadls, containing the Names and 
Defignations of the Offenders ; the Faifts 
committed, with the Circumftances of 

Time and Place ; the Names and Defigna- 
tions of the Witnefles, and the Titles of 
fuch Writs as are to be made ufe of at the , j^j 
Trials '. 

XIX. That thefe Informations fliall Informations 
be figned by the Sheriff and the Clerk, and ^^b" t'he sh"- 
the Clerk fliall tranfmit the fame, with the riff and Clerk, 
firft Opportunity, to the Lord Juflice- and tranfmit- 
Clerk, or his Deputes, together with fuch tujJh- 
Writs or other Evidence of Proof as may be 
neceflary to be made ufe of in the Trial ; 

and that the Clerk Ihall, at the fame time, 
' tranfmit a Lift of forty five Perfons proper 
. and fit to pafs upon the Affize of Criminals". " ihd. 

XX. That, in the Choice of the AlTize, Affizers how 
Care be taken that it be made in fuch Man- '° ^^ '=''°^'''- 
ner, as to be as little burdenfome as pofTi- 

ble. 
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ble, and without any Kind of Partiali(jj, 
ittid none {hajlbe put ijpon thiB* Seryibe'buf 
Perfon^ qualified,^ and in ^ Gbftcfitioii to 
bear the ExpenQe whii:h jieceiTarily attends 
it. 



^ • •■ » •^ 



IrT^edfor . -- ^tXI. That, whcn ^hc Foiteous RoU, 
executing the and PrQCcpt for executing it, ^ is returned 
Portcous - to the SherifF, he (hall, without E>eky grant 

Warrant to his Officers tx^' ex^cytq the 
fame. = ■ . ' ' . ' 



Portcous 
Rolls. 



Sfice^swat. XXII->T.HAX the Sheriff, or his S^b- 
iendch-cuit-' ^jftit^te,^ and the Officer or Officers, who 
courts. executed ifec^oU, (hall idfend the Circuits 

xourtj and bring aldag with thefa the Roll, 

^ogethuei: wUh the Exceuti(»i& tk^^cxj^y /'* ' 

- r "- > ■ . *. ■. /. .^' ; 
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^ABLB of the Fees W Dues of O^s 
find other Oncers in Sheriff and Stewart- 
courts t>f Criminal Cafes, cs regulate fiy 
A^ of Adjournal, iiji Margh 1748. 

Scots Money 
XX7 H E N a private Purfuer, to 
^ ' the Procurator-fifcal for his 

Concurrence - - o 14 S 
For eveiy Complaint and Warrant 

tp cite to the Clerk - - i2 o 
For every Oath of a Party to the 

Cleric - - - - o 12 o 
To dim for sn Oath of aWitnefs, 

for the firft fix each - o iJi o 

Every Oath above that Number; - o 60 
To the Clerk for every Petition or 

Anfwer - - - o 12 9 

To ditto iox Letters of Intimation 
or Liberation, b^fides Dues of 
the Petition - - - o l8 o 
To ditto for Petition, and Infor- 
mation, and Warrapt of Com- 
mitment, - - - I 10 o 
For Criqninal Letters to dtttti fpr 

the firft Sheet - t i 10 o 

Every other Sheet •, ~ o i8 o 
To Bill, and Letters of Diligence 

on Indii^iment, - - i 10 o 
Toditto for Bill and Letters 0/ Ex- 
culpation - - - I 10 o 
For a Bail-bond from a Defender 
' for Appearance - -. i 10 o 
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ScotsMoney. 

To Clerk firorA the Dcfendcratdc* 

ferting the Diet - ^>^ i lo o j 

For recording every Shett of in- 
formation^ either for Putfuct «• 
Defender - - - | o o 

For every. Appeal entered againfl 
any Direct, Sentence or Judg-^ 
ment, there * be paki to the 
Clerk, by the Appellant, for re- 
cording die Appeal, and taking . 
the Bond of Caution r- - o 12 o I 

To the Olerks and Servants for 
^xtradiing Decreets, A6ls or 
Coniniiffitfns^for tha'fi^ i 10 

Fot every other Sheet * j 'i . * : p fS Q 

That the Oerkipf^rt^e^faidAj^ r. ^ 
pealii|€vei^Bxtra<%i|bb€ftkevew ^ 
after given out -by him of fudi 
Decreet, fi>r which hisr Dues - 
are to be- paid filter! thefamfK^ 
Rate as the reft of the E^fBM&'^^^ 

That each^'Sheet-^f nait'iBjttMa, 2 
written-ShedtfWays,': tx)iifift ^ 
Arty nine Lines, at the Rate of 
thirteen Words m the Lkie 1 
mid, if wrote Book-ways^, that 

- itconfift oftwoPagecf, ahdof^ 
thirty fix Lines in each Page, 
and after the -Rate of nine 
Words ■ift'*hclJine'. 
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Scoli Money* 
,e Officer for fummoning a 
Ikrty or Witnefs, to himfelf and 
fro Witneffes to the Execution, 
iiis Employer furnifhing the 
-opy, - - - o 8 d 

t, if the Parties or Witnefles 
:ited, exceed three in Number, 
ind are within one Mile of 
me another, in that Cafe only 
or each, - - - 660 
», for each Mile, the Officer 
nd his two Witnefles travel, 
com the Place of hisRefidenccj 
acre iliall be paid to him a fur- 
aer Sum of fix Shilling (pro- 
pding always that the whole 
kjm paid the Officer for him- 
jlf and his two Witnefles, do 
lot exceed Half a Crown for 
jjne Day, whatever be the 
I" umber of Miles, or Number 
F Parties or Witneflies, to be 
■mmoned, and that the Em- 
loyer furnifli Copies,) - 060 
-he Bar Officers that attend the 
^ourt, for the Oath of each 
arty or Witnefs, - - 010 
i Officer and Witnefl"es for 
nmoning a whole Aflize of 
firty five Perfons in Town, or- 
Mile round, the Employer 
fcirniffiing the Copies, - - 2 5 o 



n 
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ii. Ih CIVIL CAUSES, 

The tlegulations appointed to be obftr- 
vcd in the Sheiriff and Stewart^-tourttfj iil 

Caufes Civil, are as fbllows,- vixl 

• ■ 

r '■•'•' ' 't ' 7 ' ' < . ' > 

Writes mift I. That no Perfbn fliall b6 obliged to 
^""ru'lili appear before tKe SherifF-coutt, ' unlefihe 

inoper libeUed .'^f . ., . « .. - <• i 

Summons. be Cited tTperft a proper Summons, figned 

by the Clerk,- and fully libelled.' 

And to have ^ . II . Th AT the Officer,' who e^iecutes the 

tS Uhl\ ""ex S^">"^^"s» ^^^^ deUver Xb the Defender, if 
cept where^'^ ^tc find him- peffonaftty, tfr; if he find him 

there are more not, fhall Itave ffl his Dwdlirig-hoOft ft ftlU. 

£™f..A Copy of the Libel t6 the WiUf-That, if 

than one ; ana >, r •' ^ tx /• -i i - t_ 

in Poindings there be more Defenders than one, each. 

6f theGrbund. ^all. be ferved with a Copy of fuch Part of 

the Libel as' concerns him j aiirf, ifi p6jiid- 
ihgs of the Ground; the Tcninte fhitl be 
ferved with fhort Copies, and the Propri- 
etor with a full one ; the Officer's Execu- 
tion always certifying the Delivery of fiteh' 
Gorpies refpedively. 

Notto6*tend HL Tkat the Hvo pfedeedifig Artidlcs' 
to Anions for fhall not extend to AftionS for iny liquid 

3oTr.r%/ Sum under Thirty Shillings S/|r//»^ 5 ^\ 

that, in all fach Adlrons, the Form of fum- ■ 

moning Defenders fhall continvfc, and take 
place, as formerly^ fubjeA to' fuch Varia- 
tions as may be made by the fftveral Shc- 
riflfs within their refpedive Jurifdidtions. 

IV. ThaI^ 
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iV. That all Summonfes fhall contain AllSummonr- 
only one Diet of Compearance, and that anj'b^ex?'" 
fix free Days ihall Interveen between the cutetnom 
Day of Citation and the Day of Compear- Diet on]/, 
flhce, exclufive of both thofe Days ; and 
that the Day of Compearance Ihall always 
be an ordinary Court-day. 

V. That every Officer who returns an Penaltyonbf- 
fexecutioii, hearing the Defender to have *f"^'^|,'ing 
been cited to a different Day, from that to a diSereni 
fpecified in the Copy left with the Defend- ^'^• 

cr, fhall be fubjei^ to the Parties Damages, 
and otherWife pmiiihed as the Law direds. 

VI. That, upon the Day of Compear- Procuraiora w 
ance, and, in all the After-prcicedure, the ^^^^ wnntn 

.' . ; , * /■ .1 i_- Mandates 

Parties may either appear perlonally, or by from Defend- 
A Procurator of Court j iuch Procurator, ^"• 
when appearing for A Defender, having, 
in all Cafes, a written Mandate, or being 
judicially authorifed by the Defender. 

VII. That, upon the Day of Com- Protedation to 
pcarance, or any After-court-day^ during be adtnitted m 

'i ^ ,■ 1 f^ 11° cjfc of not in' 

the Concurrency oi the oummonS, and be- fiising, 
fore Litif-conteftatioh, the Defender may 
crave Proteftation ogainft the Purfuer for 
P riot infifting ; and, upon producing the 
Copy of Citation, and, the Purfuer's fail- 
ing to appear and infift, the Sheriff fliall 
admit the faid Proteftation j and the Pro- 
teftation -money fliall be modified by the 
Sheriff, according to Circumftances, fo as 
L 1 
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« 

to indemnify the Defender for his TrouWei 
and Expences, befides the Expence of ex- 
trading the Proteftationi 

Time limited VIII. That the aWe mentioned Pro- 
l^o^tion°f teftation (hall not be extrafted, till after the 
' Expiry of fix free Days, after the Day of 
pronouncing thereof ; and, being extraft- 
edy the Defender may recover the Sums 
therein contained, by all Manner of legal 
Diligence. ^ 

In cafe Prote- IX. That, if the Proteftation be not 
JS5 a'c extrafted, the Purfuer fhall be allowed to 
Purfaertobc call and infift in his Aftion, without the 
M r^n^i*^' Neceflity of a new Citation, upon paying 
mentof^the over to the Defender, or his Procurator, 
Proteftation: or, in their Abfence, configning in the 
"''''''^- Clerk's Hands, for the Defender's Ufe, the 

Sum awarded by the Proteftation, Without 

the Expence of the Extraft. 



But, if cxtraa- X. That, in cafe the Proteftation be 
SkS^'fik extrafted, the Purfuer fhall fall from that 

Inftance, and the Defender fhall iiot be o- 
bliged to anfwer, but upon a new Summons 
and Citation, upon the ordinary inducia. 

Defenders ab- XI. That, if the Defender be abfent, 
fent to beheld and it appear that the Citation was perfo- 
asconfeft,£5fr. ^^j^ ^^^ Sheriff fhall either hold the De- 

fender as confeft, or allow fuch other 
Proof as the Purfuer or his Procurator fhall 
delire, but, if the Citation be not perfo- 

nal, 
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nal, the Sheriff fiiall,' in that Cafe, either 
decern in Abfence, or, if demanded, ad- 
mit the Libel to the Purfner's Probation. 

XII. That if, at caUing of the Caufe, Defender's 
the Defender or his Procurator demand to te'allow^" 
fee the Procefs, in order to make his De- Time to r« 
fences, the Sheriff fliall allow the fame till theProcdi. 
the next Court-day, or may ordain him to 
fee the Procefs, and give in his Defences 
to the Clerk of Court, againfl a ihorter 
Tiine, as he fhall fee Caufe. 

Xin. That, agalnft the Day appoint- Defcncestoti 
ed, the Defender fhall give in, in Writing, gi^c" '«. '" 
all his Defences, both dilator and peremptory Wnong. ^c 
which the Sheriff fhall either advife in 
Court, or allow the Purfuer to fee and an- 
fwer, againfl: fuch a Day as he fliall ap- 
point ; and, when Anfwers are given in, 
the Sheriff may either advife the Debate as 
it then ftands, or allow the Defender a 
reafonable Time to reply ; and, after gi- 
ving in the Reply, the Debate fliall be un- 
derfiood to be concluded, and the Sheriff 
fhall proceed to advife the fame, unlefs he 
think proper to direct further Debate, or 
to appoint Informations to be given in. 

XIV, That, after Defences have been rJoncwDe- 

- given in, as aboye, no new Defence, un- f'^^'^p 'o ^c 

lefs recently come to Knowledge, fhall be ou"anAMnd! 

received, without Payment of an Amand i 

of One Shilling SterHng, to be difpofed of Mt 

to -^ 
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to the other Party, or put to fuch othcjt 
Ufc as the Sheriff Oi^l think fit. 

ThcProcefs XV. That Upon the Day afligned for 

^^ if ci"T^ giving in Defences, Anfwers, Replips oi 
wider an A- Informations, the Procefs ftiall be returned 
n^fini. to the Clerk, by the Perfon whp received 

it, under an Amand qf One Shilling S/er-: 
li^gy to be difpoffd of^ ag above, 

IiiwjiatMan- XVI. That Improbation againft the 
Son^rtot^e^" Executions of Procefs, or againft any Wrif, 
proponed. founded upon by either Party, fhall not be 

xeceiyed, unlefs proponed by the Party who 
makes the Challenge perfonally, or by hip 
^Procurators fpecially authprifed for that 
Purpofe, by a written Mandate, and ppon 
Corifignation of Twenty Shillings Sterlings to 
be forfeited to the pther Party, in pafe the 
Proponer fhall afterwards pafs from, or 
fail in his Improbation, befides what Co{i$ 
?ind Damage fhall be awarded againft them, 
at the Conclufion of the Caufe, and other 
legal Confequences of failing in the Ifn- 
probation. 

paths of Ca. XVIL That if, at any time, an Oath 
!T^'/ •'" of Calumny be infifted for, when the Per- 

to be admit- > r L • • -i i i • 

tecj; Ion, ot whom it is demanded, is not pre- 

fent, the fame (hall not be admitted, except 
upon Confignatipn qf Two Shillings and 
3ix:-pence Sterlings to be forfeited to the 
pthpr Party, in cafe the Path be thereafter 



N 



1 



■ APPENDIX. 469 

yaft from, or come put Negative pf the 
XDalumny. 

XVIII. That two reclaiming Petitions NothirdPed- 
ftiall be allowed aeainfl every Interlocutor; tion againiilnT 

, .- ,9 /1111 • 1 terlocutors kj 

but no Atter-petition (hall be received, ex- be received 
cept upon Confignation of One Shilling except upon 
and Six-pence Sterli?7g, which is to be rer oH^dT'' 
ftored to the Conligner, by Warrant of 
the Sheriff, in cafe the Petition contain 
Matter of Importance, cpme to the Peti- 
tioner's Knowledge, lince giving in the 
former Petition, otherwife to be difppfe4 
pf, by the Sheriff, as above. 

XIX. That all reclaiming Petitions Redaiming 
fhall be lodged with the Clerk, the Even- r'f"°"'?l'^ 

- i_ r 1 t 1 • r> lodged widi 

ing betore they are to pe moved in Court, the Clerk, 
otherwife they fhall not be received, un- 
iefs upon Payment of One Shilling Stirling -J 

^o be jiifpofed of, as above. ' 

XX. That, when Parties differ as tq parties to b« 
Fafts, the Sheriff, if he find Caufe, may ordained to' 
prder both, or either of them, to confefs den-fpaOs. K 
or deny fuch Fadls, either perfonally in ' 
Court, or by a Writing under their Hand; 
and, if the Party fail tp comply with the 
Order, he fliall be hel4 as confefl. 

XXI. That, when- a Proof is neceffary, Parties to con- 
the Party who infifts for it fhall conde- ^f^'t,"" c 

/■ 1 -^i-n* ^r. r >-/■. tneir Mean of 

Icend upon his Mean of Proor ; and, ir it Proof. 
be by the Oath of the pther Party, a Day 
fhall 
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Refereneeto 
Parties Oftths 
wlken to be 
made. 



Term to be 
circumduced 
againfl Parties 
who do not 
appear to de- 
pone. 



Diligence to ^ 
be granted a- 
gainft Havers 
and Witnefles. 



Term to be 
circumduced 
fpr not report- 
ing. 



(hall be afligned for the faid Party's appeaft 
iDg and deponing. 

ItXII. That, in all Cafes, where the 
Value of the Matter in Iffue exceeds the 
Sum of Thirty Shillings Sterling, no Pro- 
curator (hall be allowed to refer or defer a- 
ny Allegation to the Oath of Party, unlefs 
he be authorifcd by his Client prefent in 
Court, of by a written Mandate from him 
for that Purpofe. But, if the Value of 
the Matter in Iffue does not exceed the Sum 
of Thirty Shillings Sterlings fuch Refe- 
rence or Deference may be effeftually made 
by the Party's Procurator, without the Ne- 
Ceffity of a written Mandate. 



XXIli. That, if the Party do not ap- 
pear upon the pay affigned him to de- 
pone, the Term (hall be ciccumduced a- 
gainft him, and he held as, confeA; but, 
if he do appear, his O^th fhall be taken, 
the other Party paying the Dues thereof. 

XXIV. That, ifthe Mean of Proof be 
by Writings, not in the Party's Hands or 
by Witn^ues, a Day (hall be afligned for 
recovering fuch Writirigs, or for proving 
by Witnefffes, and Diligences ftiall be 
granted for that Effedt, to. be repprted a- 
gainft the Day afligned. 

XXV. That, when the Day afligned 
for the Diligence is elapfcd, the Party who 

obtained 
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iained it fhall report the fame ; and, if 
p do not, the Term fliall be circumduced Second Dill'' 
gmnft him : And, if the WitneiTes do not g""^",^" 
apear, fecond Diligence ihall be granted, g.-unftWitneir- 
^ Suit of the Party, for apprehending and "■ 
icuring them, until they find Caution to 
ppear at the Time to which the Diligence 

current. 

XXVI. That, when the Proof is con- circumdui 
luded, the Caufe fhall be called, and Cir- flio" when 
umdufticn granted on the Motion of both, ^ ^'^^ 
r either Party. 

XXVII. That, when a Point has been when Refe- 
:ferrcd to Oath of Party, and thereafter ^"^gj^'o"^^ 
lother Mean of Proof is demanded, the of Party, in 

fhall be allowed, provided the Per- what Cafe a- 

30 who made the Reference pay, over the of Proofs »■ - 

the full Expences the other Party be allowed, j 
las been put to, by the Reference then ■ 

lafl: from. 

XXVIII. That no Party fhall be re- inwhatCafa 
poned againft a Circumduction, except t^^cpotTcd a- 
upon a Petition iliowing Caufe to excufe gainftCir- 
his former Failure, and upon Payment '^"""l"^'^"- 
of fuch Sum as the Sheriff fhall modify, ^| 
for indemnifying the other Party. ' ■! 

I XXIX. That, where a Proof is con- in what Cafes 

eluded, and Interlocutor pronounced there- further Proof 

on, the Sheriff fhall not allow any further '^s^to be allow-, 
Proof, except upon very weighty Reafons 

Ihown 



'd 
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Expences 
muft be fixed 
fey 3Tt InceTlo- 



Time in 
Wliich De- 
creets are to 
be extrafled. 



In what Cares 
Application 
by fummary 
Petition K to 
be made. 




fhowri by the Pafty who applies thetcforej 
and upon Payment of ati Amand, to be 
determined by thb Sheriff, befides indem- 
nifying the other Party, as above:— But 
in all Cafes the Oath of Party is to be al- 
lowed, if demanded, anytime before ex- 
tracting the Decreet; 

XXX. That the Sum of Expences to 
be giveii in any Decreet, whether in Ab- 
fence or in Joro, fliall be fixed fpecially by 
Interlocutorj and no Expences fhall be 
modified of Courfe, nor by a general Re- 
ference to the Conclufions of the Libel. 

XXXI. TriAT no Decreet fhall be ex- 
tradled till after the Expiry of fix free Days, 
cxclufivd of the Day upon which it was i 
figned by the Sheriff, and of the Day of ' 
extradling thereof, unlcfs otherwife allow- 
ed by the Sheriff; 

XXXII. That in all Cafes which re- 
quire extraordiriary Difpatch, and where 
the Intereft of Parties might fuffer by a- 
biding the ordinary Jndiicice, Application 
by fummary Petition may be made to the 
Sheriff, who will, if he fee Caufe, ordain 
the Petition to be intimated to the Defen- 
der, and Anfwers to be made thereto up- 
on fuch Inductee as to him fhall ieem pro- 
per ; and he will likewife, where it is 
neceflary, pronounce an Interdiift, to be 
intimated along with the Petition. 

XXXUI. That 
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XXXIII. That the Clerk fliall be au- pr^epts r«^ 
thorized to ifllie out Precepts of Arreft- Arreiiment ■" 
ment, upon producing to him a Summons j^n^^^"' ■ 
duly execute, or a written Document of lobeiffued. 1 
t^e Debt for which Arreftmeiit is fought, 
the Precept always fetting forth the Ground 
of the Arreftment ; and there fhall not be 
granted any blank Warrant for Arreft- 
ment. 

XXXIV. That when Application is Parties w be 
m:ide to the Sheriff, to interpone his Au- j,ear the She- 
thority to a Baron's Decreet, the Party a- »ff's Authori- 
gainft whom the Decreet was obtained, |o IXfon'f*' 
flial! be regularly cited to hear and lee the Decreet, 
fame interponed, otherwife the Sheriff will 
have no Regard to the Application. 

XXXV. That the Clerk {hall keep a The Clerk to | 
Diet-book, in which ihall be marked the j" " ""' 
feveral judicial Steps of Procefs, the Adts 
andDecreets : And all Caufes fball be call- 
ed and determined, according to the Or- 
der in which they are marked in this Diet- 
book. 

XXXVI. That the Diet-book (hall fix DJet-bookto 
the Cuftody of the Procefs, upon the Per- J^ ^£5.70. 
fon by whom it is taken out, or to whom cefi, i^c. 

it is returned judicially : —That the 

Cuftody of Proceffes borrowed up from 
the Clerk extrajudicially, fliall be fixed by 
a Receipt-book, which he (hall keep for 
that Purpofe. 

M m XXXVII. That 



J 
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Act of Sede- 
runt anenc 
Tranfmiffion 
ofcheRecords, 
t^e. of the ab* 
rogaced 
(fouru. 



" That the Lords of Regalities, and other 
" Proprietors of the abrogated JurifdiSi- 
*' ons, and their Clerks and Keepers of 
" their Regifters and Records, were in 
" Contempt by not giving Obedience to 
'" the forefaid Adl : And that, where Part 
" of fuch Regalities lie in different Shires 
" or Stewarties, the Records and Writings 
" that concern fuch Lands, as lie fevcrally 
" in different Sheriff-fhips, fhall be deli- 
*' vered into the Sheriff-court, where the 
" Lands He, as for Inflance, That a Part 
" of the Land formerly belonging to a 
" RegaUty, lies in the Shire of Jtivermfs, 
" and Part in the Shire of Aberdeen, or 
" Pertbjhire ; that the Writs and Records 
'' of fuch Lands, as belong to the Shire of 
" Invemefs, or appear to concern Perfons 
" or Suitors, that were reliding in the Shire 
*' of hrcernej's, %t the Time of the faid 
" Regality, or other heritable Jurirdi<5lion 
" were aboliflied, and were then refiding 
*' at the Time, when the Suits were car- 
*' ried on again ft them, before the Rega- 
" lity-court, fhall be delivered into the 
*• Sheriff-court of Invemefs ; and, in like 
" Manner, fuch as concern the County, or 
" Perfons refiding in Aberdeen or Pertb- 
" Jhire, ihall be delivered into the SherifF- 
" court of Perth or Aberdeen refpeiSively, 
" and fo with fegard to all Sheriffdoms, 
*' within which any Land formerly belong- 
" ing to, or that made Part of any Rega- 
♦' lity do now lie. — And ordained fuch 
I'' Delivery 



APPENDIX. 27^ ■ 

fc Delivery to be made on or before the Acrofstbi* 

■ 1 oth of A'buf OT^r next, A^. 5, with Cer- ~*"*r^'J^"' 
tmcation that they will, upon Appltca- oftheRecords, 

■ tion of any of the Sheriff-deputes or their ^^-oftheah- 
'■ Clerks, grant Letters of Horning againft Coufts. 

thofe that were Lords or Proprietors of. 
the Regalities, or other Courts now a- 
boliflied, and thofc that were Clerks to 

■ the fame, at the Time fuch Abolition 
did take place ; and, in cafe fuch Per- 

■ *fons fliall negleft or refafe to give Obe- 
dience to the forefaid Aft of Parlia- 

■ ment and this AQ., the Lords declare, 
they will proceed againft them by fining 
or Imprifonment, in fuch Manner as is 
agreeable to Law : — And fuch Perfons 

■ fhall not be obliged to make up Inven- 

■ tarjes of the Writs fo to be delivered, 

■ or be at the Expence thereof, but they 

■ fliall be obliged to depone and make 

■ Oath, if required, before the Sheriff of 

■ the Sheriff-court, into which the Wri- 
\ tings are to be delivered, that they have 

■ no Records or Writings, but thofe that 

■ are delivered in, nor have fraudfuUy put 

■ away any of them, nor know or fufpeift 

■ where they are. — And, in cafe any Dif- 
ficulty arife as to what Sheriff-court fuch 
Records or Writings fliould be deliver- 

■ ed, then fuch Records and Writings 

■ fliall be delivered to the Sheriff within 

■ whofe Jurifdidion the Head-burgh of 

■ the Regality-court, or Place where the 

■ Regality and other Courts were holden : 

■ And the Lords also declare. That 



57^ 



APPI^i^ blX: 



fhowii by thfe Pilty \vh6 applies therefore; 
and upon Payment of an Athand, to be 
determined by thfe Sheriffi befides indem- 
nifying the other Party, as above : -^ But 
In all Cafes the Oath of Party is to bfe al- 
lowed, if demanded^ any time before ex- 
tradting the Decreet: 

Expences , XXX. That the 'Sum of Expences to 
muft be fixed bfe giveii in any Decreet, whether in Ab- 
cot^"! ^""'^'^"^ fence or in foro, fhall be fixed fpecially by 

Interlocutor, and no Expences (hall be 
modified of Courfe, nor by a general Re- 
ference to the Conclufions of the Libel. 



Time In 
which De- 
creets are to 
be extracted. 



In what Cafes 
Application 
by fummary 
Petition is to 
be made. 



XXXI. That ilo Decreet ftiall bfe ex- 
tracted till after the Expiry of fix free Days, 
cxclufivd of the Day Upon which it was 
figned by the Sheriff, and of the Day of 
extradling thereof, unlefs cthcrwife allow- 
ed by the Sheriff; 

XXXII. That in all Cafes which re- 
qtfird extraordinary DifpatcH, and where 
the Intereft of Parties might fuffer by a- 
biding the Ordihary Jnducia^ Aj^lication 
by fummary Petition may be made t6 the 
Sheriff, whb will, if he fe6 Caufe, otdain 
the Petition to be intimated td the Defen- 
der, and Anfwers to be made thereto up- 
on fuch Inducia as to him fliall feein pro- 
per ; and he will likewife, where it is 
neceffary, pronounce an Interdict, to be 
intimated along with the Petition. 

XXXIII. That 



r 
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XXXIII. That the Clerk fhall be au- p^^^py fo^ 
thorized to iffue out Precepts of Arreft- Arreiiment q- 
ment, upon producing to him a Summons j^ 2^^"" 
duly execute, or a written Document of [obe'iiTued* 
the Debt for which Arreftment is fought, 
the Precept always fetting forth the Ground 
of the Arreftment i and there (hall not be 
granted any blank Warrant for Arreft- 
ment. 



J 



XXXIV. That when Application is Pa«!«tobe 
made to the Sheriff, to interpone his Au- ~he1h° 
thority to a Baron's Decreet, the Party a- riff's Authori- 
ffainft whom the Decreet was obtained, 'y'^'^poned 
ihail be regularly cited to hear and lee the Decreet. 
fame interponed, otherwife the Sheriff will 

have no Regard to the Application. 

XXXV. That the Clerk fliall keep a The cierk ta 
Diet-book, in which fhali be marked the J^f/^"*'" 
feveral judicial Steps of Procefs, the A(5ts " " ' 
and Decreets : And all Caufes fhall be call- 
ed and determined, according to the Or- 
der in which they are marked in this Diet- 
book. J 

XXXVI. That the Diet-book ftiall fix Diet-book to. 
the Cuftody of the Procefs, upon the Per- J^ JnSt 
fon by whom it is taken out, or to whom cefs, i£c. 

it is returned judicially: -That the 

Cuftody of Proceffes borrowed up from 
the Clerk extrajudicially, fhall be fixed by 
a Receipt-book, which he fliall keep for 
that Purpofe. 

M m XXXVII. That 




Capdons to be 

f 'anted for 
eturn of Pro- 
cefles* 
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XXXVII. That if a Procurator keep 
up a Procefs, of which he has the Cu- 
ftody, longer than is proper, the Sheriff, 
upon Application, will grant a Caption a- 
gainft him for reproducing the Procefs, and 
the. Procurator complained upon, (hall pay 
the Expellee of the Caption. . 



> 20 Geo. II* 

SherifF-de- 
putes muft be 
Advocates of 
three Years 
ftanding. — 
May appoint 
Subflitutes, 
who muft 
take the Oaths 
to the Govern- 
ment. 



By the late Statute * it is provided. That 
there (hall be one Sheriff, or Stewart-de- 
pute in each County or Stewarty, who 
muft be an Advocate of thf ee Years ftand- 
ing at leaft, to be appointed by the King, 
and he is removeable by his Majefty at 
pleafure during the firft feven Years after 
the Aft took place, and thereafter is to 
be for. Life, or ad vitam aut culpam.-^He 
is impowered to nominate one or more 
Subftitutes, to hold the Office during his 
Pleafure, for whom he ftiall be anfwer- 
able ; and who, . before they enter up- 
on their Office, muft in the Sheriff- 
court take the Oaths appointed by Law 
to be taken by Perfons in Offices of pu- 
blick Truft, and which muft be there re- 
corded. 



May hold 
Cports at any 
time.— 
Mali refide 
four Months 



The Sheriff-deputes, or their Subfti- 
tutes, may hold their Courts at any time 
of the Year, as well during the Vacation of 
the Court of Seffion, as during the fitting 

thereof, 
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thereof, and may hold itinerant Courts, gi- in tie Year ii 
ving previous Notice of the fame, to be 'he u- Cou a- 
publifhed at the refpeftive Parifh-churches difabled to 
within the Diftridl for which the fame are concern them 

to be held. And fuch Depute muft foTithin*^rhe 

refide perfonally, at leaft four Months in fame, tff, 
the Year, within his County or Stewar- 

ty. He is difabled to advife, plead, or 

otherwife aifl as Advocate, in any Caufe a- 
rifing within the fame ; and in cafe he , 

(hall be guilty of any grofs Mifdemcanor, < 

or Neglefl: of Duty, he is liable to a fimi- ' 

mary Trial of the fame before the Court i 

of SeiTion, at the Suit of his Majefty's Ad- < 

vocate, or four of the Freeholders, in- 
titled to vote in the Eleftion of Members 
of Parliament, for fuch County or Stew- 
arty, and upon Ccnvidlion to be deprived 

of his Office. And that fuch Sheriff, 

or Stewart-depute, who is prefumed to be ■ 

expert in the Law, may not be interrupt- 
ed in the Difpenfation of Juftice by him- 
felf or his Subftitutes, the Principal or 
High-fheriff or Stewart, is debarred from , 

judging in any Caufe, Civil or Criminal. 

No Fines, Forfeitures or Penalties, im- No Share of 

pofed in the Sheriff or Stewart Courts, to the Sheriff 

can by this Ad, go to the Sheriff or Stew- orStewart-de- 

art Deputes, or their "SubfVitutes, but all gten^t"'* 

Shares thereof, which heretofore belong- money dif- 

ed to them, ftall accrue to his Majefty, ^5'a'!^|^wher r 

his Heirs and Succelfors, to be paid in to saUries 

the Exchequer ip Edinburgh^ and to be le- paiii th< 
vied 



paid them bjjS 



zjt 
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Lands, for- 
nierly difuni- 
led now fub- 
jed to the 
Sheriff or 
Stewart 
Couics, 
wheie they 
locally lie. 



vied as other Fines, Forfeitures and Pe- 
nalties, becoming due to his MajciW: 
And Sentence- money is entirely taken a- 
way ; but inftead thereof, Salaries are ap- 
pointed to each Sheriff and Stewart De- 
pute in Scotland^ to be paid out of the Ex. 
chequer. 

And whereas, by feveral Grants of he- 
ritable Jurifdidtions, Lands lying within 
one Shire or Stewarty had been difunited 
from the fame, and annexed to another, 
to the great Prejudice, Interruption of ]u- 
flice. and Inconveniencies of the Subjefts, 
all fuch Charters and Grants are repealed, 
and made void by this A<£1, with refpedt 
to the Sheriff and Stewart Courts, and the 
Lands difunited are reftored and annexed 
to the Shires or Stewarties within which 
they locally lie ; and in cafe they are inter- 
ieSed between two, they are annexed to 
that County, to the Head-burgh of which 
they are next adjacent. — But this Reftri- 
^ion not to alter the Cafe as to Voting for 
Members pf Farliamcnt, pr vary the Pa; 
meat of the Land-tax. 



Prifon.li 


afe5 


of Herii 


ors 


are to be 


vilit- 


ed by th 




Sheriff-, 


nd 


entered i 


nhis 



k 



All Barons, or other Heritors, are, by 
this Ad:, to enter in a Book to be kept by 
the SherifF-clerk of the County, the Houfe, 
Room, or Place, that fliall be ufed by him, 
as a Prifon for Jmprifonments for Rents or 
other fmall Debts ; which fliall be fo fitu- 
sted, and have fuch Windows apd Grates 
t>pe« 
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open to Infpedion from without, as any 
Friend of the Prifoner may fee and con- 
Verfe with him ; — and the Sheriff is requi* ., 

red to vifit and infpedl fuch Room, and 
to difallow or prohibit the Ufe of the fame, 
in csfe it fliall appear to be grievous or un- 
healthy, or not agreeable to the forefaid 
Regulations : — Nor can any Perfon be im- The Cafe of 
priioneil, in order to Trial, without a War- Commicment 
rant in Writing, cxpreffing the particular ™ iT" ^° 
Cafe, which fliall be entered into a Book 
to be kept for that Purpofe, and Extracts 
thereof tranfmitted, within fix Months, to 
tjie Sheriff-clerk of the County, there to 
■remain on Record. 

The Records, Decrees, and Proceed- TheR«ord» 
ijiEs relative to any Civil or Criminal Caufe ?"** P'oceed- 
in trie abrogated Courts, were, by this boiiihed 
A&, ordained, on or before the 25th Ja«^ Courts to be 
1748, to be tranfmitteH by the Pofleifors, to tlw:"sheriiFoi° 
the Courts of the refpedtive Sheriffs, and Stewart- 
Stewarts of Counties, and there lodged and """*■ 
kept among the Records of fuch Courts, 
and the Judges thereof are enjoined to pro- 
ceed thereupon, as if the faid Civil or Cri- 
minal Caufes had been originally com- 
menced before themfelves. 

And, upon the Application of the She- AcTofSEpp. 

riff-deputes to the Court of Seffion, con- Tran^miffion 

cerning the Tranfmiflion of thefe Records, ofiheReeordi, 

&c. The Lords, by their Aa of Sede- ^'■^°^^'^^^- 

flint, of the 24th ofji/h 1752, — " Found, Sw 
« That 
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AcTofSEDE- « That the Lords of Regalities, and othd 
wi" " Proprietors of the abrogated Jurifdia ' 
ofcheReeords, " ons, and their Clerks and Keepers i 
tif^.o^thcab- « tjjejr RegiJlers and Records, were 1 
(Joans. " Contempt by not giving Obedience 1 

"" the foreiaid Aft : And that, where Part~l 
" of fiich Regalities lie in different Shires 
" or Stewarties, the Records and Writings 
" that concern fuch Lands, as lie fevetalUj 
" in different Sheriff-fliips, fhall be del* 
^ " vered into the Sheriff-court, where t" 

" Lands lie, as for Inftance, That a Part 
" of the Land formerly belonging to a 
" Regality, lies in the Shire ot I/ivemefs, 
" and Part in the Shire of Aberdeen, or 
" Perthfinre ; that the Writs and Records 
*' of fuch Lands, as belong to the Shire of 
'* Invernefs, or appear to concern Perfons 
" or Suitors, that were refiding in the Shire 
** of Invernefs, at the Time of the faid 
" Regality, or other heritable Jurifdidllon 
" were abolithed, and were then refiding 
*' at the Time, when the Suits were car- 
■ " ried on again ft them, before the Rega- 
** lity-coiirt, fhall be delivered into the 
^' Sheriff-court of Invernejs ; and, in like 
" Manner, fuch as concern the County, or 
" Perfons refiding in Aberdeen or Perth- 
" Jhire, £haU be delivered into the Sheriff- 
" court of Perth or Aberdeen refpeftively, 
*' and fo with regard to all Sheriffdoms, 
*' within which any Land formerly belong- 
*' ing to, or that made Part of any Rega- 
'• lity do now lie. — And ordained fuch 
** Delivery 
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' Delivery to be made on or before the ActoFSsi 
= I oth of A'cwm^^ next, iV. 5. with Cer- i"""^ ^.';!5'' 

.- . , , ,,, A !• IranliniffiQ 

' tincation that they will, upon Applica- oftheRecoi 
' tion of any of the Sheriff-deputes or their ^'^- of the 
' Clerks, grant Letters of Horning againft ^ctms. 
' thofe that were Lords or Proprietors of 

* the Regalities, or other Courts now a- 
' boliflied, and thofe that were Clerks, to 
' the fame, at the Time fuch Abolition 
' did take place ; and, in cafe fuch Per- 
' Tons fhall negled or refufe to give Obe- 
' dience to the forefaid Adt of Parlia- 

* ment and this Aft, the Lords dkClare, 

* they will proceed againft them by fining 
' or Imprifonment, in fuch Manner as is 

* agreeable to Law : — And fuch Perfons 
' fhall not be obliged to make up Inven- 
' taries of the Writs fo to be delivered, 
' or be at the Expence thereof, but they 
' fliall be obliged to depone and make 
' Oath, if required, before the Sheriff of 
' the Sheriff-court, into which the Wri- 
'^ tings are to be delivered, that they have 
' no Records or Writings, but thofe that 

* are delivered in, nor have fraudfuUy put 
' away any of them, nor know or fufpeft 

* where they are. — And, in cafe any Dif- 

* f culty arife as to what Sheriff-court fuch 
' Records or Writings fliould be deliver- 
' ed, then fuch Records and Writings 
' fliall be delivered to the Sheriff within 
' whofe Jurifdidion the Head-burgh of 
' the Regahty-court, or Place where the 
' Regality and other Courts were holden : 
' And the Lords also declare, That 
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" they will grant the like Diligence, bf 

" Horning, Fining, or otherwile, agmnft 

" all fuch who fhall be found to be Pof- 

" feflbrs, or have in their Cuftody any 

" Records or Writings that belong to fuch 

" abrogated Courts, if they do not deliver 

" them as above direfted :— And any She- 

" riff who believes or fufpe{5ts, that the 

" Records or Writings that belonged to 

" any Regality-court, and ought to he 

*' delivered, as iaid is, are in the Lufto- 

*' dy or PofTeflion of any Perfon, may 

" complain fuinmarily to the Sheriff, with- 

** in whofe Jurifdidtion fuch Perfon re- 

" fides, who fhall be obliged to anfwer 

*' upon Oath, whether he hath any fuch 

*' Writings, and mufl: deliver them into 

" the Sheriff intitled to receive the fame.." 



The Sheriff-deputes, or their Subfti- 
The Mini- tutcs, are obliged, by their Office, to fervi 



5Ss£riff- ^"^ tlire^ed to them in order to the 
Eledion of Members of Parliament, 



deputei. 



alfo all Writs iffued to them from the 
Court of Exchequer, relating to the Re- 
venue, Excife, &?f. The Powers of 

Sheriffs, and the Duty of their Office, with 
the Nature and Import of the feveral Writs 
returnable by them, are largely treated 
of by feveral learned Authors, to whom I 
muft refer the curious Reader, and particu- 
larly by the learned and ingenious Mr. Jn- 
drew MacDowal Advocite, in his Inft. Vol. 
II. Book 4. Tit. 14th Sheriffand Steumrt- 
courts. 
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^ABL E of the Fees and Dues of 


Clerks 




and other Officers in Sheriff and Stewart- 


' 


courts in Civil Caufes, as regulate by ASt 


1 


of Sederunt i6th MsiTch, 1748. 








Scots 


Money. 




For regiftrating each Sheet of 








Homings. Interdictions, Inhibi- 








tions, and Lawburrows, with 








their Executions, to Oerk and 








Servants - - l. 





16 6 




For an Extradl of a Horning, In- 








hibition, Interdiaion, or Law- 








_ burrows, with the Execution* 








for the firft Sheet, to Clerk 








and Servants 





14 




Every other Sheet 





12 


1 


For regiftrating every Sheet of 








Bonds, Inftruments of Proteft, 






f 


Tacks, Difpofitions, and In- 








ventaries of Heirs entering cum 








bencficio, and for any other Wri- 








tings given in to be regiftrate. 








to Clerk and Servants 





14 6 




For an Extraift of the Fiars to 








Clerk and Servants 





8 




For every Libel or Summons, 








where the Sum is under Forty 






- .; 


Pound Scots 





6 


1 


For a Libel or Summons where 






1 


the Sum is above forty Pound 






1 


Scots 





12 


1 


. Nn 




For 


1 
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Scots Money* 
For every Precept for fummoning 

Witneffes and Parties fira con^ 
Jejj^ - - ^ - 020 
Letters of 4rf eftment, or looiing 

thereof - - o 10 

For a Petition, or Anfwer - 060 
For writing a Bond of Cautbnry o 1 2 .0 
For receiving thereof - 060 

For producing an Advocation - o j2 

Fer writing of Depojitions of Parties and 

Witnejfes. 

For every Depodtion of a Party -r o 12 
For each of the firft fix Witneflcs o 12 
For every other Witnefs - 060 
To the Clerk for extrac^ng every 
Decreet not exceeding Twenty 
five Pound iS^^/i «- - , o 12 
To the Clerk for extrafting ^v^rj 
Decreet exceeding Twenty five 
Pound, and not exceeding Forty 
Pound Scots - • 100 

To the Clerk for extraSing every 
Decreet exceeding FortyPound, 
and not exceeding Sixty Pound 
Scots - - - - I 16 
For writing and recording each 

Sheet of thefe Decreets - 060 
To Clerks and Servants, for ex- 

trafting all Decreets, Afts, or ^ 

Commiffions, in Caufes exceed- 
ing 



( 
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ing Shctf FcKtail«£2tfi iBr^afaii^: 
for the fidi Sbar ^ t iix ^ 

>r evenr odbcr Siffist - - a li? x 
It, for cveij repeacsd iiuser of 



a uecrce^ wnere: aror dkcsst. csgr 

ed, only - - - <x i ^ 

For every Siicet of Dtecectt. iT 

That each Sbeet a£ an E^nrs^^ 
w i iitoi SfaectMTOys^ ccuaoik 
foTtf mgse: LineSr: att&eStoQr't 
thiitcen Wbnfe iit esch. Line 
and, if wrof^ Bcf^k^^vaoK^ ttfei 
it coofift oFcQpa Ps^ss, jsntf ^ 
diirty ^lioe^ la och 
and ai^cr tbe ftjK /sr : 
Words jBrdieLme. 

Tliat, ^ c»&y Aooeai ^mk 
again^ aiiy Dtosses;^ je^sflM^ 
Jodgniexit^ ilie»: 'm^jmOrti^ 
CIc^ b^ the Aowll^M^ :ii^ :^^^ 

the &!»£ or C^ieUsa - ^ ^ ^ ^ 

And tk^^ c&e Ceric Insbf: "6^ 





of £ic& Die^»^ mr '»^i^ ^ 




Jbfir aft t^ rdfe ^-fiue 3U«-^" 
And die I>x^ ^s^easii' ^ :<M^ ^ 

to rcDxi ail !2:^ t^^JW^ ^r/. 
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Scots Money* 
For every Precept for fummomng 

Witnefies and Parties fra ctm^ 

Jeffi^ - - - - o 20 
Letters of 4rf eftment, or looiing 

thereof - - o lo o 

For a Petition, or Anfwer - 060 

For writing a Bond of Cautbnry o 120 

For receiving thereof - 060 

For producing an Advocation - o j2 

For writing of Depojitions of Parties and 

Witnejfes. 

For every Depodtion of a Party - o 12 
For each of the firft fix Witneflcs o 12 
For every other Witnefs - 060 
To the Clerk for extrafting every 
Decreet not exceeding Twenty 
five Pound iS^^/i «- - . o 12 
To the Clerk for extrafting ^v^r^ 
Decreet exceeding Tvvcnty five 
Pound, and not exceeding Forty 
Pound Scots - • 100 

To the Clerk for extraSing every 
Decreet exceeding FortyPound, 
and not exceeding Sixty Pound 
Scots - - - - 1160 
For writing and recording each 

Sheet of thefe Decreets - 060 
To Clerks and Servants, for ex- 

trafting all Decreets, Afts, or ^ 

Commiilions, in Caufes exceed- 
ing 
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open to InfpeQ-ion from without, as any 
Friend of the Pril'oner may fee and con- 
verfe with him ; — and the Sheriff is requi- ' 

red to vifit and infpedt fuch Room, and 
to difallow or prohibit the Ufe of the fame, 
in cafe it iliall appear to be grievous or un- 
healthy, or not agreeable to the forefaid 
Regulations : — Nor can any Perfon be im- -j-he Cafe of 
pritoneJ, in order to Trial, without a War- Commitment 
rant in Writing, exprefTing the particular Jj^rkf"'" 
Cafe, which Iliall be entered into a Book 
to be kept for that Purpofe, and ExtraiSs 
thereof tranfmitted, within fix Months, to 
the Sheriff-clerk of the County, there to 
remain on Record. 

The Records, Decrees, and Proceeds The Recordi 
ings relative to any Civil or Criminal Caufe ^J"*^ offhe^- 
in the abrogated Courts, were, by this boiifhed 
L.Aft, ordained, on or before the 2i;th Ja«e Courts to be 
I 1748, to be tranfmitted by the Poffeffors, to ^^ Sherfff or 
the Courts of the refpeftive Sheriffs, and Stewart- 
Stewarts of Counties, and there lodged and ^'^"^' 
kept among the Records of fuch Courts, 
and the Judges thereof are enjoined to pro- 
ceed thereupon, as If the faid Civil or Cri- 
minal Caufes had been originally com- 
oienced before themfelves. 

And, upon the Application of the She- AcrofSEDp. 
riff-deputes to the Court of Seffion, con- TrrnTmiiTion 
cerning the Tranfmiffion of thefe Records, of theRecordi, 
^c. The Lords, by their Ad of Sede- fj-°ll^^^^' 
runt, of the 24th Qijuly 1752, — " Found, Zlvn^ 
« That 






I 
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Scots^oncy. 
trafted by them under the high- 
eft Penalties in Aided by the 
Law on fuch Negleftsof Duty. 

Fpr a general Service, to Clerks 
and Servants drawing the Claim, 
and expeding the Service, . and 
to Officers and Witneffes for 
executing the Brieve at the 
Market-crofs, - - 900 

For Adls of Curatory, and Procefs 
for making up tutorial or cu- 
ratorial Inventaries, each Sheet 300 

For fecial Services^ as follows. 

To drawing the Claim, expeding 
the Service, and giving the Re-r 
tour or Extract of the Service, 
including Officers and Wit- 
nefles Fees for executing the 
Brieves, for the firft Sheet, - 9 00 

For every other Sheet - 3 o q 

For Seifim to be paid^ as - follows. 

jMOy The current Price of the Vel- 
lum or Parchment for the Time. 

2do, For the firft Sheet that it fills 
up of the Clerk's Prothpcall as 
Notary - - - 400 

Ap(l for every other Sheet r ^3 o o 



ff^^f 
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^at the Clerk receive for his Pains 


fbr ■ i 


taking the Infeftment, asfpllims. 




Scots Money. | 


If it is taken at the Diftance from 




. ' the Clerk's Office of three Miles, 


^ 


or under, that he be paid for an 


s 


Eftate not exceeding Two 


^^ 


thoufand Merks of yearly Rent 12 


12 1 


If exceeding Two thoufand 




Merks and not exceeding Five 




thoufand Merks - 25 


4 ° 


If exceeding Five thoufand 




Merks, and not exceeding Ten 




thoufand Merks 37 


16 


If exceeding Ten thoufand 




Merks, and not exceeding 




Twenty thoufand Merks, - 50 


8 


And for any Eftate exceeding 




Twenty thoufand Merks - 63 


a ( 


And no more whatever the Eftate 

be. 
If it exceeds three Miles, that 






three Pound be paid for every 




other Mile, that the Clerk ta- 


1' ^^^ 


king the Seifin ftiall be obli-! 


^^^H 


ged to traveltothePlacewhere 


^^ 


Seifin is given, until it amounts 




to ten Miles, - - 3 





And, if it exceed ten Miles, for 




every other Mile - i 


10 


For Sequeftration of a Bankrupt 




Tenant's EfFedls, fuch a Sum 


1 


as fhall be judged rcafonable 


, 




"1 



